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DEPARTMENT OF AGRICULTURE

Natural Resources Conservation
Service

7 CFR Part 652
Technical Service Provider Assistance

AGENCY: Natural Resources
Conservation Service, USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This rulemaking amends the
technical service provider assistance
interim final rule published in the
Federal Register on November 21, 2002,
by providing a limited exception to the
certification and payment requirements
when the Department is partnering with
State, local, or tribal governments to
carry out its duties to provide technical
services.

DATES: Effective date: July 9, 2003.
Comments on this amendment must be
received by August 8, 2003.

ADDRESSES: Send comments by mail to
Melissa Hammond, Technical Service
Provider Coordinator, Natural Resources
Conservation Service, P.O. Box 2890,
Washington, DC 20013, or by e-mail to:
melissa.hammond@usda.gov, Attention:
Technical Service Provider Assistance.
This interim final rule may also be
accessed via the Internet through the
NRCS homepage at http://
www.nrcs.usda.gov, by selecting Farm
Bill 2002.

FOR FURTHER INFORMATION CONTACT:
Melissa Hammond, Technical Service
Provider Coordinator, Strategic Natural
Resource Issues Staff, NRCS, P.O. Box
2890, Washington, DC 20013-2890;
telephone: (202) 720-6731; fax: (202)
720-3052; submit e-mail to:
gary.gross@usda.gov, Attention:
Technical Service Provider Assistance.

SUPPLEMENTARY INFORMATION:

Discussion

This amendment is effective on the
date published in the Federal Register
in order to address the technical service
delivery needs this fiscal year. The
Department follows the Administrative
Procedure Act (APA) rulemaking
procedures specified in 5 U.S.C. 553 in
the development of Departmental
regulations. The APA provides
exceptions to its notice and public
comment procedures when an agency
finds there is good cause for dispensing
with such procedures on the basis that
they are impracticable, unnecessary, or
contrary to the public interest. The
Department has determined that, under
5 U.S.C., 553(b)(B) good cause exists for
dispensing with the notice and public
comment procedures for this rule. Good
cause exists because this interim final
rule preserves historical means of
working with governmental entities
necessary to carry out technical
services. Not providing for traditional
relationships in carrying out technical
services will result in delay in carrying
out technical services and therefore
implementation of the Farm Bill
conservation programs.

It is not practical or in the public
interest to delay implementation of the
technical service provider process
established as a result of the Farm
Security and Rural Investment Act of
2002 (2002 Farm Bill). The 2002 Farm
Bill authorized several conservation
programs and provided substantial
funding to implement the programs. In
order to accomplish implementation,
significant technical services from the
private sector and public agencies are
needed. Without moving expeditiously
to engage public agencies in addressing
this workload this fiscal year, the
technical assistance funds will not be
available for program participants to
plan and apply needed conservation
practices during the current fiscal year.
This exception facilitates this critical
implementation.

This limited exception does not
reflect a change in the Department’s
commitment to developing a private
sector technical service provider
industry. The Department remains
committed to developing private sector
technical service providers. Also, this
exception does not lower the technical
standards public agencies must meet in
order to be qualified to provide
technical services through contribution

agreements. Through this amendment,
the Department is reaffirming its
commitment to the certification process
as set forth in 7 CFR part 652 while at
the same time recognizing the long-
standing, unique, and productive
relationships the Department has had
with those agencies in delivering
technical services by providing for an
exception to the certification process
under certain limited circumstances and
conditions.

This limited exception does not
change the qualifications or technical
requirements for providing technical
services. The only change is the method
used to recognize those qualifications.
Public agencies have qualified technical
staff to provide technical services. The
limited exception in the rule allows for
the efficient and effective recognition of
those qualifications.

All comments submitted during this
rulemaking will be considered during
promulgation of a final rule.

Section 1242 of the Food Security
Act, as amended by the Farm Security
and Rural Investment Act of 2002 (2002
Farm Bill), require that the Secretary
establish a system for approving
individuals and entities to provide
technical assistance to implement
conservation programs under Title XII
of the Food Security Act of 1985.

At 7 CFR part 652, the Department set
forth a process to approve individuals,
private-sector entities, and public
agencies as technical service providers
through a technical service provider
certification process. In this rulemaking,
the Department is amending 7 CFR part
652 to provide for a limited exception
to the certification and payment
requirements when the Department is
partnering with State, local, or tribal
governments to assist the Department in
carrying out its duties to provide
technical services. This limited
exception is necessary in order to
continue the Department’s long-
standing, unique, and productive
relationship with conservation districts
and other governmental entities in the
provision of technical assistance. This
exception is only applicable when the
Department is partnering with a State,
local, or tribal government in carrying
out the Department’s duties to provide
technical services. When a
governmental entity seeks to compete
for procurement contracts, or
cooperative agreements with the
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Department, or seeks to provide
technical services directly to a
participant as a technical service
provider, the certification requirements
of 7 CFR part 652 apply.

The Department Eas limited this
exception to governmental entities and
declined to expand the exception to
non-governmental organizations and
others for several reasons. First, the
limited purpose of this amendment was
to preserve and recognize the
Department’s long-standing, productive
partnership with conservation districts
and other governmental entities that
have been critical in the Department’s
delivery of technical assistance.
Government entities share the same
general mission as the Department as
they exist to serve the public. In
addition, by carving out a limited
exception, the Department also
maintains the integrity of the
certification process as set forth in 7
CFR part 652, which seeks to treat all
parties who wish to provide technical
services similarly. Moreover, the
Department believes that it would be
difficult to justify further expanding this
exception in order to include particular
groups within the private sector and not
others.

During the Dust Bowl days of the
1930s, Congress declared soil and water
conservation a national priority, and
established the Soil Erosion Service to
provide temporary emergency assistance
by soil and climate experts. The success
of this effort led to the establishment of
a permanent agency, the Soil
Conservation Service, now the Natural
Resources Conservation Service (NRCS).
Since the Federal government alone
could not solve the problems faced by
farmers and ranchers, the challenge was
to determine a way to maintain a central
national corps of erosion control
expertise, while enabling local units of
government, individuals, counties,
States, and tribes to take the lead in
solving the problems of soil erosion.

To encourage landowners to adopt
and promote land-conservation
initiatives, in 1936, the United States
Department of Agriculture (USDA)
created a template for State legislatures
to consider in establishing conservation
districts called the Standard State Soil
Conservation District Law. The
conservation district was classified as a
“special district.” It had limited
purposes, unlike a unit of general
government, such as a county or city.
The powers of the district included
conducting surveys and research,
disseminating information, conducting
demonstrations of conservation
practices, and carrying out prevention
and control measures.

The organization of conservation
districts began after State legislatures
passed laws based on the 1936 standard.
Fifty-two states and territories have
adopted conservation district
legislation, allowing landowners to
create their own districts. Many Native
American tribes have also established
conservation districts.

Integral to the functioning of the
conservation district are three-way
mutual agreements between the
Secretary of Agriculture, State and
territorial governors or their designees,
and each conservation district. Through
the mutual agreements, USDA works
with conservation districts to secure
local guidance and gain approval for
local delivery of conservation programs
on the Nation’s private lands. Also,
NRCS enters into cooperative working
agreements with conservation districts
to define cooperation between NRCS
and conservation districts in the
conservation of natural resources.
Trained NRCS conservationists work
with individual farmers and ranchers,
through conservation districts, to solve
their specific conservation problems.

Districts are governed by a board of
directors who are owners or occupiers
of land within the conservation district,
and are locally elected or appointed.
Additionally, each board may appoint
several nonvoting associate directors.
Board members carry out conservation
activities within the district and meet
regularly to conduct business.

Conservation district employees hired
by the district, such as district
managers, clerks, conservationists, and
technicians, aid in carrying out
conservation activities. All conservation
district employees are critical members
of the local field office conservation
team, and work directly and
cooperatively with NRCS.

District employees obtain training and
engineering job approval authority from
NRCS to carry out conservation
planning and conservation practice
implementation. They generally work
under the direct technical guidance of
NRCS. Conservation planning and
application carried out by conservation
district employees must meet NRCS
policy, procedures, standards, and
specifications and is subject to ongoing
quality assurance. This relationship, or
team effort, between NRCS and
conservation districts dates back more
than 60 years to the formation of
districts, and constitutes a unique, long-
standing, well-accepted, and successful
partnership for addressing the
conservation needs within the district.

NRCS desires to continue this
relationship with conservation districts
and to approve conservation district

employees to provide technical services
through cooperative working
agreements between NRCS and
conservation districts, provided that the
conservation district employees meet
the requisite criteria for providing
technical services. In order for
conservation district employees to be
approved to provide technical service
provider technical services in
partnership with the Department, they
must meet the requirements and skill
levels established in the cooperative
working agreements prior to being
covered under the terms of the
cooperative working agreements.

The cooperative working agreements
will clearly describe the terms and
conditions for conservation district
employees to provide technical services,
including items such as meeting NRCS
standards and specifications for
technical services and compliance with
applicable laws and regulations. When
the Department is contributing financial
resources through a partnership with a
conservation district, such a
relationship must be memorialized by a
contribution agreement which sets forth
all the terms and conditions of the
relationship, including scope of work,
compliance with standards and
applicable laws, etc. Conservation
districts must contribute at least 50
percent of the resources needed for
implementing the contribution
agreement.

While NRCS has a unique
relationship with conservation districts,
NRCS also has existing relationships
with many other natural resource
related public agencies and tribal
agencies interested in providing
technical services in partnership with
the Department. Many public agencies
have unique training and experience
related to the delivery of specific
conservation technical services that
match the needs for technical services
needed to plan and implement
conservation systems and practices. To
maintain those relationships, and to
develop new relationships, NRCS may
approve other public agency and tribal
agency employees to provide technical
services through the use of memoranda
of understanding (MOU) between NRCS
and those natural resource related
agencies interested in partnering with
the Department to provide technical
services, provided that the public
agency employees meet the requisite
criteria for providing technical services.
In order for public agency employees to
be approved to provide technical service
provider technical services in
partnership with the Department, under
the terms of the MOU, they must first
meet the requirements and skill levels
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established in the MOU. As is the case
with conservation districts, when the
Department contributes financial
resources through a partnership with
public and tribal agencies, the
Department will enter into a
contribution agreement memorializing
and setting forth the terms of the
relationship. Public agencies must
contribute at least 50 percent of the
technical resources needed for
implementing the contribution
agreement.

The MOUs and contribution
agreements with public and tribal
agencies will reflect the terms and
conditions for the public agency
employees to provide technical services
as technical service providers, including
items such as meeting USDA standards
and specifications, compliance with
applicable laws and regulations and
other applicable terms. Public and tribal
agencies providing technical service
provider assistance are liable for the
technical services provided by their
employees and must warrant the
technical services provided.

Regulatory Certifications
Executive Order 12866

Pursuant to Executive Order 12866
(58 FR 51735, October 4, 1993), it has
been determined that this interim final
rule is a significant regulatory action,
and has been reviewed by the Office of
Management and Budget (OMB).
Pursuant to Section 6(a)(3) of Executive
Order 12866, NRCS conducted an
economic analysis of the potential
impacts associated with the interim
final rule for Technical Service Provider
Assistance published in the Federal
Register on November 21, 2002, and
included the analysis as part of a
Regulatory Impact Analysis document
prepared for that interim final rule. The
provisions of this interim final rule do
not alter the analysis that was originally
prepared. A copy of the analysis is
available upon request from Gary Gross,
Resource Conservationist, Natural
Resources Conservation Service, P.O.
Box 2890, Washington, DC 20013-2890;
or by e-mail to gary.gross@usda.gov,
Attention: Technical Service Provider
Assistance—Economic Analysis; or at
the following web address: http://
www.nrecs.usda.gov.

Executive Order 12988

This interim final rule has been
reviewed in accordance with Executive
Order 12988. The provisions of this
interim final rule are not retroactive.
The U.S. Department of Agriculture
(USDA) has not identified any State or
local laws that are in conflict with this

regulation, or that would impede full
implementation of this rule. In the event
that such conflict is identified, the
provisions of this interim final rule
preempt State and local laws to the
extent that such laws are inconsistent
with this rule.

Regulatory Flexibility Act

The Regulatory Flexibility Act is not
applicable to this rule because the
Secretary of Agriculture is not required
by 5 U.S.C. 553 or any other provision
of law to publish a notice of proposed
rulemaking with respect to the subject
matter of this rule.

National Environmental Policy Act

The regulations promulgated by this
rule do not authorize any action that
may affect the human environment.
Accordingly, an analysis of impacts
under the National Environmental
Policy Act, 42 U.S.C. 4321 et seq., has
not been performed. This interim final
rule will help implement new and
existing USDA conservation programs,
which are subject to the environmental
analyses pursuant to the National
Environmental Policy Act.

Paperwork Reduction Act

Section 2702 of the Farm Security and
Rural Investment Act of 2002 requires
that the promulgation of regulations and
the administration of Title II of said Act,
which authorizes the use of certified
technical service providers, be carried
out without regard to Chapter 35 of Title
44 of the United States Code (commonly
known as the Paperwork Reduction
Act). Accordingly, these regulations,
related forms, and other information
collection activities needed to establish
payment rates under these regulations,
are not subject to review by the Office
of Management and Budget under the
Paperwork Reduction Act.

NRCS is committed to compliance
with the Government Paperwork
Elimination Act (GPEA) and the
Freedom to E-File Act, which require
government agencies, in general, to
provide the public with the option of
submitting information or transacting
business electronically to the maximum
extent possible, and to NRCS in
particular. The forms and other
information collection activities
required for participation in technical
services delivery under the technical
service provider assistance rule,
amended by this rule, are not fully
implemented for the public to conduct
business with NRCS electronically.
However, the required standard forms
discussed in this rule will be available
electronically through the USDA
eForms Web site, at http://

www.sc.egov.usda.gov, for downloading.
The regulation will be available at the
NRCS homepage at http://
www.nres.usda.gov.

Unfunded Mandates Reform Act of 1995

Pursuant to Title II of the Unfunded
Mandates Reform Act of 1995, Public
Law 104—4, NRCS assessed the effects of
this rulemaking action on State, local,
and tribal governments, and the public.
This action does not compel the
expenditure of $100 million or more by
any State, local, or tribal governments,
or anyone in the private sector;
therefore, a statement under Section 202
of the Unfunded Mandates Reform Act
of 1995 is not required.

Federal Crop Insurance Reform and
Department of Agriculture
Reorganization Act of 1994

Pursuant to Section 304 of the
Department of Agriculture
Reorganization Act of 1994, Public Law
104-354, USDA classified this interim
final rule as not major.

Civil Rights Impact Analysis

A Civil Rights Impact Analysis was
completed for the interim final rule for
Technical Service Provider Assistance
published in the Federal Register on
November 21, 2002. The provisions of
this interim final rule do not alter
analysis that was originally prepared.
The review revealed no factors
indicating any disproportionate adverse
civil rights impacts for participants in
NRCS programs and services who are
minorities, women, or persons with
disabilities. A copy of this analysis is
available upon request from Gary Gross,
Resource Conservationist, Natural
Resources Conservation Service, P.O.
Box 2890, Washington, DC 20013-2890;
or by e-mail to gary.gross@usda.gov,
Attention: Technical Service Provider
Assistance—Civil Rights Impact
Analysis; or at the following web
address: http://www.nrcs.usda.gov.

List of Subjects in 7 CFR Part 652

Natural Resources Conservation
Service, Soil conservation, Technical
assistance, Water resources.

» For the reasons stated in the preamble,
the Natural Resources Conservation
Service hereby amends Title 7 of the
Code of Federal Regulations as set forth
below:

= Accordingly, Title 7 of the Code of
Federal Regulations part 652 is amended
by adding a new section, 652.8, to
subpart A.
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PART 652—TECHNICAL SERVICE
PROVIDER ASSISTANCE

= 1. The authority citation for part 652 is
revised to read as follows:

Authority: 16 U.S.C. 3842, 7 U.S.C. 6962a.

= 2. Subpart A is amended by adding a

new §652.8 to read as follows:
* * * * *

§652.8 Limited Exception to Certification
Requirements for State, Local and Tribal
Government Partners.

(a) In carrying out its duties to deliver
technical services, the Department may
enter into agreements, as provided for
below, with State, local, and tribal
governments (including conservation
districts) approving such governmental
entities to provide technical services
when the Department determines that
such a partnership is an effective means
to provide technical services.

(b) In the case of conservation
districts, the cooperative working
agreements between NRCS and the
conservation districts will be amended
to ensure that district employees have
the requisite training or experience in
order to provide technical services. For
other governmental entities, the
Department will enter into memoranda
of understanding to ensure that
employees of the governmental entity
have the requisite training or experience
to carry out the technical services. The
governmental entity is not required to
be certified under the provisions of this
regulation in order to provide technical
services nor do the other provisions of
this regulation apply to any partnership
relationship entered into under the
authority of this section. The
responsibilities of the parties will be
governed by the terms of the cooperative
working agreement or the memoranda of
understanding and the contribution
agreement, if any.

(c) Any cooperative working
agreement entered into with a
conservation district or any memoranda
of understanding entered into with a
State, local, or tribal government will set
forth the specific terms of the
Department’s approval of such an entity
to provide technical services in
partnership with the Department, as
well as the scope of the relationship. If
the Department is providing any
financial resources to effectuate such a
partnership, the Department will use a
contribution agreement to memorialize
the relationship, which will include in
its terms the requirement that any
technical services provided will meet
NRCS standards and specifications.
Conservation districts and other
governmental entities must contribute at

least 50 percent of the resources needed
for implementing the contribution
agreement.

(d) Governmental entities that are
technical service providers shall not be
eligible to receive payment under a
program contract or agreement for
technical services provided to a program
participant if the governmental entity
has entered into a memorandum of
understanding or contribution
agreement under this section to provide
technical services to that program
participant.

Signed in Washington, DC, on June 27,
2003.

Bruce I. Knight,

Chief, Natural Resources Conservation
Service.

[FR Doc. 03-17260 Filed 7—8—03; 8:45 am)]
BILLING CODE 3410-16-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 993
[Docket No. FV03-993-2 IFR]

Dried Prunes Produced in California;
Temporary Suspension of the Prune
Reserve and the Voluntary Producer
Prune Plum Diversion Provisions

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This rule suspends the prune
reserve and the voluntary producer
prune plum diversion provisions in the
California Dried Prune Marketing Order
(order) and the administrative rules and
regulations related to volume control
restrictions for a five-year period. The
order regulates the handling of dried
prunes produced in California and is
administered locally by the Prune
Marketing Committee (PMC).
Suspension of these provisions will
ensure that volume control restrictions
would not be implemented under these
provisions. During the five-year
suspension period, the industry will
have the opportunity to determine
whether these provisions should be
modified, terminated, or continue
unchanged. In the absence of additional
rulemaking to modify or terminate these
provisions, they would come back into
effect automatically at the end of the
five-year period.

DATES: Effective August 1, 2003, through
July 31, 2008. Comments received by
September 8, 2003 will be considered
prior to issuance of a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue SW., Stop 0237,
Washington, DC 20250-0237; Fax: (202)
720-8938; or E-mail:
moab.docketclerk@usda.gov. All
comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be made available for public
inspection in the Office of the Docket
Clerk during regular business hours, or
can be viewed at: http://
www.ams.usda.gov/fv/moab.html.
FOR FURTHER INFORMATION CONTACT:
Richard P. Van Diest, Marketing
Specialist, California Marketing Field
Office, Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 2202 Monterey Street,
suite 102B, Fresno, California 93721;
telephone: (559) 487-5901, Fax: (559)
487-5906; or George Kelhart, Technical
Advisor, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue SW., STOP 0237,
Washington, DC 20250-0237; telephone:
(202) 720-2491, or Fax: (202) 720-8938.
Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; telephone (202) 720-
2491, Fax: (202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 993 (7 CFR part 993),
both as amended, regulating the
handling of dried prunes produced in
California, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule. The Act provides that
administrative proceedings must be
exhausted before parties may file suit in
court. Under section 608c(15)(A) of the
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Act, any handler subject to an order may
file with USDA a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. A
handler is afforded the opportunity for
a hearing on the petition. After the
hearing, USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule suspends for five years all
provisions in the order and
administrative rules and regulations
concerning the prune reserve and
voluntary producer prune plum
diversion. These changes were
unanimously recommended by the
PMC. This action is needed to ensure
that reserve percentages would not be
established, and that a prune plum
diversion program would not be
implemented pursuant to these
provisions. During the five-year
suspension period, the industry will
have the opportunity to determine
whether these provisions should be
modified, terminated, or remain
unchanged.

Marketing Order Authority To Suspend

Section 993.90(a) states in part: “The
Secretary shall terminate or suspend the
operation of any or all of the provisions
of this subpart, whenever he/she finds
that such provisions do not tend to
effectuate the declared policy of the
act.”

Volume Regulation Provisions

Section 993.54 of the order provides
authority for volume regulation through
establishing salable and reserve
percentages of prunes received by
handlers (prune reserve). When the
prune reserve is in effect, the salable
percentage of the California prune crop
may be sold to any market while the
reserve percentage must be held by the
handlers for the account of the PMC.
Reserve prunes may be sold to meet
either domestic or foreign trade demand
or for use in outlets noncompetitive
with normal outlets for salable prunes.
Net proceeds from sales of reserve
prunes are ultimately distributed to
producers. The prune reserve is
designed to promote orderly marketing
conditions, stabilize prices and
supplies, and improve producer returns.

Voluntary Prune Plum Diversion
Program

Section 993.62 of the order authorizes
a producer diversion program, which
prune producers may use when a prune
reserve is implemented. Section 993.162
of the administrative rules and
regulations specifies implementing
procedures. Under the producer
diversion program, any prune producer
may divert prune plums of his own
production for eligible purposes and
receive a diversion certificate from the
PMC. The certificate may be submitted
to any handler in lieu of reserve prunes
and the handler may apply the quantity
represented by the certificate towards
his reserve obligation. Participation in
this program would reduce a producer’s
expenses to convert prune plums into
dried prunes that would ultimately be
placed in a relatively low value prune
reserve.

Background and Action Taken

The prune reserve was last
implemented in 1974 and the producer
diversion program was last used in
1971. These programs were
controversial in the 1970s and have
become increasingly so since then.
Some of the independent prune
handlers who are also prune producers
now oppose any regulatory marketing
restrictions because they want to sell all
of the prunes they have produced. If
additional tonnage is needed, such
handlers would buy prunes from other
producers to meet their market demand.
In addition, if a prune reserve is
implemented, it may require these
handlers to contract for additional
tonnage in order to meet their reserve
obligation.

Recently in 2001, when the PMC
recommended using supply control
techniques, some of the independent
handlers and producers opposed the use
of these programs. Ultimately, the
supply control programs were not
implemented at that time. Also, some in
the industry do not support the use of
these supply control provisions because
the industry has successfully reduced
crop sizes through other means.

Through industry and USDA funded
tree pull programs, the industry has
removed over 18,000 acres of prune
plum trees; thus reducing the annual
prune production by at least 27,000 tons
of prunes over the five-year suspension
period.

During the five-year suspension
period, the industry will have the
opportunity to either recommend that
these provisions be terminated through
rulemaking procedures, or recommend
modifications to the provisions to make

them more acceptable to all segments of
the industry. In the interim, the
suspension of these provisions would
ensure that these provisions are not
implemented. In the absence of any
additional action, the provisions will
automatically come back into effect at
the end of the suspension period.

The PMC unanimously recommended
this action at an April 3, 2003, meeting.
This interim final rule suspends
§§993.21d, 993.36(i), 993.54, 993.55,
993.56, 993.57, 993.58, 993.59, 993.62,
993.65 of the order, and §§993.156,
993.157, 993.158, 993.159, 993.162,
993.165 and 993.172(e) of the
administrative rules and regulations in
effect under the order. Portions of
§§993.33 and 993.41(b) of the order and
portions of §§993.173(a)(6),
993.173(b)(3), and 993.173(c)(1) of the
administrative rules and regulations are
also suspended. These sections of the
order and administrative rules and
regulations pertain to the various
requirements of the prune reserve and
producer diversion programs.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

Industry Profile

There are approximately 1,205
producers of dried prunes in the
production area and approximately 21
handlers subject to regulation under the
marketing order. Small agricultural
producers are defined by the Small
Business Administration (13 CFR
121.201) as those having annual receipts
of less than $750,000 and small
agricultural service firms are defined as
those having annual receipts of less than
$5,000,000.

Eight of the 21 handlers (38 percent)
shipped over $5,000,000 worth of dried
prunes and could be considered large
handlers by the Small Business
Administration. Thirteen of the 21
handlers (62 percent) shipped less than
$5,000,000 worth of dried prunes and
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could be considered small handlers. An
estimated 32 producers, or less than 3
percent of the 1,205 total producers,
would be considered large growers with
annual incomes over $750,000. The
majority of handlers and producers of
California dried prunes may be
classified as small entities.

Summary of Rule Change

This rule suspends for five years all
provisions in the order and
administrative rules and regulations
concerning the prune reserve and
voluntary producer diversion programs.
These supply control programs have
been and continue to be controversial in
the industry. Furthermore, the industry
has successfully reduced crop sizes
through other means. Through industry
and USDA funded tree pull programs,
over 18,000 acres of prune plum trees
have been removed, reducing
production by at least 27,000 tons over
the five-year suspension period.

This action would ensure that the
reserve and diversion volume control
programs are not implemented for the
period of the suspension. During the
five-year suspension period, the
industry will have the opportunity to
determine whether these provisions
should be modified, terminated, or
remain the same. In the absence of
further rulemaking, these provisions
will automatically come back into effect
at the end of the suspension period.
Authority to suspend these provisions
of the marketing order and
administrative rules and regulations is
provided in § 993.90(a) of the order.

Impact of Regulation

Regarding the impact of this rule on
affected entities, this action could
reduce the reporting and recordkeeping
burden on California prune handlers
and producers and reduce some of the
PMC’s administrative costs. Although
the prune reserve and producer
diversion programs have not been
implemented since the 1970’s and
handlers and producers have not been
required to file reports pertaining to
these programs, suspending these
provisions would reduce the potential
reporting burden on handlers and
producers. Suspension of the provisions
eliminates the possibility of requiring
handlers and producers to file reports
associated with the programs. It would
also reduce some of the potential PMC
administrative costs of managing these
programs. The PMC estimates that 21
California prune handlers would be
subject to these provisions and to filing
reports pertaining to these programs.
Also, if a producer diversion program
was implemented, it is estimated that as

many as 300 producers would file forms
applicable to this program. If handlers
filed reports under the prune reserve
program, their estimated burden would
be 57 hours. If growers filed reports
under the diversion program, their
estimated burden would be 75.58 hours.
Thus, there is a potential for reducing
the estimated annual burden of 132.58
hours. The benefits of this interim final
rule would apply to all prune handlers
and producers, regardless of their size of
operation.

The forms applicable to these
programs are as follows: (1) Form PMC
4.1, Reserve Prunes Held—Handler; (2)
Form PMC 4.2, Prune Reserve Tonnage
Sales Agreement; (3) Form PMC 4.5,
Certificate of Insurance Coverage; (4)
Form PMC 5.1, Notice of Proposed
Intent to Store Reserve Prunes; (5) Form
PMC 8.44, Request for Replacement of
Draft; (6) Form PMC 8.443, Claim for
Reserve Pool Proceeds; (7) Form PMC
9.1, Notification of Desire for Deferment
of Reserve Withholding; (8) Form PMC
10.1, Application for Prune Plum
Diversion; (9) No form number, Proof of
Diversion; and (10) No form number,
Notification of Report of Diversion.

It should be noted that if the PMC
determines this action is having an
unfavorable impact on the industry, it
could meet and recommend rescinding
the suspension. Also, as previously
mentioned, the provisions would
automatically come back into effect at
the end of the suspension period.

Alternatives Considered

The PMC and industry members
discussed at the PMC’s April 3, 2003,
meeting different alternatives to this
action. The PMC discussed the
possibility of amending the marketing
order provisions relating to reserve and
producer diversion programs but
determined it would prefer to eliminate
the prune reserves and producer
diversion provisions from the order and
administrative rules and regulations in
a more timely fashion. During the
suspension, the industry will have the
opportunity to consider possible order
amendments to these volume control
provisions. Another alternative would
be to terminate the marketing order.
Many on the PMC and in the industry
deemed termination too drastic an
action and preferred to preserve the
marketing order and make necessary
changes to it to meet current industry
needs and to reflect current industry
marketing practices.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the applicable forms being
suspended by this rule were approved
previously by the Office of Management

and Budget and assigned OMB No.
0581-0178. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies.

In addition, USDA has not identified
any relevant Federal rules that
duplicate, overlap or conflict with this
rule.

The PMC’s April 3, 2003, meeting
where this issue was deliberated was
widely publicized throughout the prune
industry and all interested persons were
invited to attend the meetings and
participate in the industry’s
deliberations. Like all PMC meetings,
this meeting was a public meeting and
all entities, both large and small, were
able to express their views on these
issues. Finally, interested persons are
invited to submit information on the
regulatory and informational impacts of
these changes on small businesses.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

A 60-day comment period is provided
to allow interested persons to respond
to this rule. All written comments
timely received will be considered
before a final determination is made on
this matter.

After consideration of all relevant
material presented, including the PMC’s
recommendation, and other
information, it is found that the
provisions being suspended would not
tend to effectuate the declared policy of
the Act during the August 1, 2003,
through July 31, 2008.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) This rule should be
implemented as soon as possible so
California dried prune producers and
handlers can plan accordingly; (2) this
rule relaxes requirements in the order
and administrative rules and regulations
related to volume control activities; (3)
these changes were unanimously
recommended at a public meeting and
interested parties had an opportunity to
provide input; and (4) a 60-day
comment period is provided and all
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comments received will be considered
prior to finalization of this rule.

List of Subjects in 7 CFR Part 993

Marketing agreements, Plums, Prunes,
Reporting and recordkeeping
requirements.

m For the reasons set forth in the
preamble, 7 CFR part 993 is amended as
follows:

PART 993—DRIED PRUNES
PRODUCED IN CALIFORNIA

= 1. The authority citation for 7 CFR part
993 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. InPart 993, §§993.21d, 993.54,
993.55, 993.56, 993.57, 993.58, 993.59,
993.62, 993.65, 993.156, 993.157,
993.158, 993.159, 993.162, 993.165, and
993.172(e) are suspended in their
entirety.

§993.33 [Suspended in part]

» 3. In the first sentence of § 993.33, the
words, “salable and reserve percentages,
and on any matters pertaining to the
control or disposition of reserve prunes
or to prune plum diversion pursuant to
§993.62,” are suspended.

» 4.In § 993.36, paragraph (i) is
suspended.

§993.41 [Amended]

= 5. Section 993.41 is amended as
follows:

= a. Suspending paragraph (b)(2) in its
entirety.

= b. Suspending the words “and reserve”
in paragraph (b)(3).

= c. Suspending words “without regard
to possible diversions of prune plums by
producers” in paragraph (b)(4).

= d. Suspending paragraphs (b)(10),
(b)(11), and (b)(12) in their entirety.

§993.173 [Amended]

= 6.In §993.173, paragraph (a)(6) the
words “itemized as to salable and reserve
prunes by category” are suspended and
in paragraph (c)(1) the words “and the
tonnage of reserve prunes by size in each
category;” are suspended.

Dated: July 2, 2003.
A.]J. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 03—-17276 Filed 7—8—03; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 23

[Docket No. CE196; Special Conditions No.
23-136-SC]

Special Conditions: CenTex
Aerospace, Inc: Raytheon/Beech
Model 58, Installation of Full Authority
Digital Engine Control (FADEC)
System and the Protection of the
System From the Effects of High
Intensity Radiated Fields (HIRF)

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued to CenTex Aerospace, Inc.: 7805
Karl May Drive; Waco, Texas 76708 for
modifications to the Raytheon/Beech
Model 58 airplane. The airplanes,
modified by CenTex, will have a novel
or unusual design feature(s) associated
with the installation of engines that use
an electronic engine control system in
place of the engine’s mechanical system.
The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for this
design feature. These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.

DATES: The effective date of these
special conditions is: June 9, 2003.

Comments must be received on or
before August 8, 2003.

ADDRESSES: Comments on this proposal
may be mailed in duplicate to: Federal
Aviation Administration (FAA),
Regional Counsel, ACE-7, Attention:
Rules Docket, Docket No. CE196, 901
Locust, Room 506, Kansas City,
Missouri 64106, or delivered in
duplicate to the Regional Counsel at the
above address. Comments must be
marked: Docket No. CE196. Comments
may be inspected in the Rules Docket
weekdays, except Federal holidays,
between 7:30 a.m. and 4 p.m.

FOR FURTHER INFORMATION CONTACT: Wes
Ryan, Federal Aviation Administration,
Aircraft Certification Service, Small
Airplane Directorate, ACE-111, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: 816—329—
4127, fax: 816—329-4090.
SUPPLEMENTARY INFORMATION: The FAA
has determined that notice and
opportunity for prior public comment
hereon are impracticable because these

procedures would significantly delay
issuance of the design approval and
thus delivery of the affected aircraft. In
addition, the substance of these special
conditions has been subject to the
public comment process in several prior
instances with no substantive comments
received. The FAA therefore finds that
good cause exists for making these
special conditions effective upon
issuance.

Comments Invited

Interested persons are invited to
submit such written data, views, or
arguments as they may desire.
Communications should identify the
regulatory docket or special condition
number and be submitted in duplicate
to the address specified above. All
communications received on or before
the closing date for comments will be
considered by the Administrator. The
special conditions may be changed in
light of the comments received. All
comments received will be available in
the Rules Docket for examination by
interested persons, both before and after
the closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerning
this rulemaking will be filed in the
docket. Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must include a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. CE196.” The postcard will
be date stamped and returned to the
commenter.

Background

On December 9, 2002, CenTex
Aerospace applied for a Supplemental
Type Certificate to modify the
Raytheon/Beech Model 58. The
modified Model 58 Baron will be
powered by two reciprocating engines
equipped with electronic engine control
systems with full authority capability in
place of the hydromechanical control
systems.

Type Certification Basis

Under the provisions of 14 CFR part
21, §21.17, CenTex Aerospace must
show that the modified Model 58 Baron
meets the applicable provisions of the
original certification basis of the Model
58, as listed on Type Certificate No.
3A16 issued June 18, 1957; exemptions,
if any; and the special conditions
adopted by this rulemaking action. The
model 58 was originally certified under
CAR 3, as amended to May 15, 1956,
and Paragraphs 23.1385(c), 23.1387(a)
and 23.1387(e) of FAR Part 23 as
amended by Amendment 23—12. Noise
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certification under FAR Part 36,
Amendment 36—10 for Model 58 S/N
TH-1090 and after with applicable
equivalent safety findings: CAR 3.387
for Model 58 and 58A (all serials). For
Models 58 and 58A, S/N TH-1 through
TH-1471, TH-1476, TH-1487, TH—
1489, TH-1498 equipped per Beech Kit
Dwg. 58-5012 or Models 58 and 58A,
TH-1472 through TH-1475, TH-1477
through TH-1486, TH-1488, TH-1497,
TH-1499 and after, equipped per Beech
Dwg. 58—-000059 or Beech Kit Dwg. 58—
5012, compliance with ice protection
has been demonstrated with FAR 23.775
of Amendment 23-7; 23.773, 23.929 and
23.1419 of Amendment 23-14; 23.1309
of Amendment 23-17; 23.1325, 23.1327,
23.1351, 23.1357 and 23.1547(e) of
Amendment 23-20; 23.1416, 23.1559
and 23.1583(h) of Amendment 23-23
and 25.1323(e) of FAR 25 dated
February 1, 1965.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 23) do not contain
adequate or appropriate safety standards
for the modified Model 58 Baron
because of a novel or unusual design
feature, special conditions are
prescribed under the provisions of
§21.16.

Special conditions, as appropriate, as
defined in 11.19, are issued in
accordance with §11.38, and become
part of the certification basis for the
supplemental type certification basis in
accordance with §21.17(a)(2). Special
conditions are initially applicable to the
model for which they are issued. Should
the supplemental type certificate be
amended in the future to include other
models that are listed on the same type
data sheet and incorporate the same
novel or unusual design features, the
special conditions would also apply
under the provisions of § 21.101(a)(1).

Novel or Unusual Design Features

The Raytheon/Beech Model 58 Baron,
modified by CenTex, Inc., will
incorporate the following novel or
unusual design features:

The Raytheon/Beech Model 58 Baron
airplane modified by CenTex, Inc., will
use an engine that includes an
electronic control system with full
authority digital engine control (FADEC)
capability.

Many advanced electronic systems are
prone to either upsets or damage, or
both, at energy levels lower than analog
systems. The increasing use of high
power radio frequency emitters
mandates requirements for improved
high intensity radiated fields (HIRF)
protection for electrical and electronic
equipment. Since the electronic engine
control system used on the modified

Raytheon/Beech Model 58 Baron will
perform critical functions, provisions
for protection from the effects of HIRF
should be considered and, if necessary,
incorporated into the airplane design
data. The FAA policy contained in
Notice 8110.71, dated April 2, 1998,
establishes the HIRF energy levels that
airplanes will be exposed to in service.
The guidelines set forth in this Notice
are the result of an Aircraft Certification
Service review of existing policy on
HIRF, in light of the ongoing work of the
Aviation Rulemaking Advisory
Committee (ARAC) Electromagnetic
Effects Harmonization Working Group
(EEHWG). The EEHWG adopted a set of
HIRF environment levels in November
1997 that were agreed upon by the FAA,
JAA, and industry participants. As a
result, the HIRF environments in this
notice reflect the environment levels
recommended by this working group.
This notice states that a FADEC is an
example of a system that should address
the HIRF environments.

Even though the control system will
be certificated as part of the engine, the
installation of an engine with an
electronic control system requires
evaluation due to the possible effects on
or by other airplane systems (e.g., radio
interference with other airplane
electronic systems, shared engine and
airplane power sources). The regulatory
requirements in 14 CFR part 23 for
evaluating the installation of complex
systems, including electronic systems,
are contained in § 23.1309. However,
when § 23.1309 was developed, the use
of electronic control systems for engines
was not envisioned; therefore, the
§23.1309 requirements were not
applicable to systems certificated as part
of the engine (reference § 23.1309(f)(1)).
Also, electronic control systems often
require inputs from airplane data and
power sources and outputs to other
airplane systems (e.g., automated
cockpit powerplant controls such as
mixture setting). Although the parts of
the system that are not certificated with
the engine could be evaluated using the
criteria of § 23.1309, the integral nature
of systems such as these makes it
unfeasible to evaluate the airplane
portion of the system without including
the engine portion of the system.
However, § 23.1309(f)(1) again prevents
complete evaluation of the installed
airplane system since evaluation of the
engine system’s effects is not required.

Theretore, special conditions are
proposed for the CenTex modified
Raytheon/Beech Model 58 Baron
airplane to provide HIRF protection and
to evaluate the installation of the
electronic engine control system for
compliance with the requirements of

§23.1309(a) through (e) at Amendment
23-49.
Applicability

As discussed above, these special
conditions are applicable to Model 58
Barons modified by CenTex, Inc. Should
CenTex Aerospace apply at a later date
to amend the supplemental type
certificate to incorporate the same novel
or unusual design features on another
model listed on the same type certificate
data sheet as the Model 58 Baron, the
special conditions would apply to that
model under the provisions of § 21.101.

Conclusion

This action affects only certain novel
or unusual design features on one
model, the Model 58 Baron, of airplane.
It is not a rule of general applicability,
and it affects only the applicant who
applied to the FAA for approval of these
features on the airplane.

Under standard practice, the effective
date of final special conditions would
be 30 days after the date of publication
in the Federal Register. However the
FAA finds that good cause exists to
make these special conditions effective
upon issuance.

List of Subjects in 14 CFR Part 23

Aircraft, Aviation safety, Signs and
symbols.

Citation

= The authority citation for these special
conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113 and
44701; 14 CFR 21.16 and 21.101; and 14 CFR
11.38 and 11.19.

The Special Conditions

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the supplemental type
certification basis for Raytheon/Beech
Model 58 Baron airplanes modified by
CenTex, Inc.

1. High Intensity Radiated Fields
(HIRF) Protection. In showing
compliance with 14 CFR part 21 and the
airworthiness requirements of 14 CFR
part 23, protection against hazards
caused by exposure to HIRF fields for
the full authority digital engine control
system, which performs critical
functions, must be considered. To
prevent this occurrence, the electronic
engine control system must be designed
and installed to ensure that the
operation and operational capabilities of
this critical system are not adversely
affected when the airplane is exposed to
high energy radio fields.

At this time, the FAA and other
airworthiness authorities are unable to
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precisely define or control the HIRF
energy level to which the airplane will
be exposed in service; therefore, the
FAA hereby defines two acceptable
interim methods for complying with the
requirement for protection of systems
that perform critical functions.

(1) The applicant may demonstrate
that the operation and operational
capability of the installed electrical and
electronic systems that perform critical
functions are not adversely affected
when the aircraft is exposed to the
external HIRF threat environment
defined in the following table:

Field strength

(volts per
Frequency meter)
Peake Avg.
10 kHz-100 kHz ............... 50 50
100 kHz-500 kHz ... 50 50

500 kHz-2 MHz ...... 50 50
2 MHz-30 MHz .......
30 MHz-70 MHz .....
70 MHz-100 MHz ...... 50 50

100 MHz-200 MHz .... 100 100
200 MHz-400 MHz .... 100 100
400 MHz-700 MHz ........... 700 50
700 MHz-1 GHz ............... 700 100
1 GHz-2 GHz ................... 2000 200
2 GHz-4 GHz ..... 3000 200
4 GHz—6 GHz ..... 3000 200
6 GHz-8 GHz ..... 1000 200
8 GHz-12 GHz ... 3000 300
12 GHz-18 GHz 2000 200
18 GHz—40 GHz 600 200

The field strengths are expressed in terms
of peak root-mean-square (rms) values.
or,

(2) The applicant may demonstrate by
a system test and analysis that the
electrical and electronic systems that
perform critical functions can withstand
a minimum threat of 100 volts per meter
peak electrical strength, without the
benefit of airplane structural shielding,
in the frequency range of 10 KHz to 18
GHz. When using this test to show
compliance with the HIRF
requirements, no credit is given for
signal attenuation due to installation.
Data used for engine certification may
be used, when appropriate, for airplane
certification.

2. Electronic Engine Control System.
The installation of the electronic engine
control system must comply with the
requirements of § 23.1309(a) through (e)
at Amendment 23—46. The intent of this
requirement is not to re-evaluate the
inherent hardware reliability of the
control itself, but rather determine the
effects, including environmental effects
addressed in §23.1309(e), on the
airplane systems and engine control
system when installing the control on
the airplane. When appropriate, engine
certification data may be used when

showing compliance with this
requirement.

Issued in Kansas City, Missouri on June 9,
2003.
James E. Jackson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 03—17249 Filed 7—8—03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003-NM-165—-AD; Amendment
39-13225; AD 2003-14-06]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737-200, —200C, -300, —400, and
—500 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to certain Boeing Model 737—
200, —200C, —300, —400, and —500 series
airplanes. This action requires repetitive
inspections for cracking of certain lap
splices, and corrective action if
necessary. This action is necessary to
detect and correct fatigue cracks in the
lap joints and consequent rapid
decompression of the airplane. This
action is intended to address the
identified unsafe condition.

DATES: Effective July 14, 2003.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 14,
2003.

Comments for inclusion in the Rules
Docket must be received on or before
September 8, 2003.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2003—-NM-
165—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
iarcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2003-NM-165—-AD” in the

subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
this AD may be obtained from Boeing
Commercial Airplane Group, P.O. Box
3707, Seattle, Washington 98124-2207.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Duong Tran, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 917-6452; fax (425) 917—6590.
SUPPLEMENTARY INFORMATION: The FAA
recently received a report of a
significant number of cracks along the
fuselage skin lap joint on a Boeing
Model 737-300 series airplane with
35,710 total flight cycles. During
scheduled maintenance, fatigue cracks
were found on a lap joint of the skin that
extends from aft of the flight deck to the
wing front spar just above the passenger
windows. Some of the cracks linked up
to form a 10-inch crack. The premature
cracks were attributed to delaminated
skin doublers. Improper processing
during phosphoric anodize application
of the skin panel is the cause of the
delaminated skin doublers. This
condition, if not corrected, could result
in fatigue cracks in the lap joints and
consequent rapid decompression of the
airplane.

The improperly processed panels
were installed on certain airplanes
during manufacturing and were
available to the remaining airplanes as
spare parts. Therefore, Model 737-200,
—200C, —300, —400, and —500 series
airplanes may be subject to the
identified unsafe condition.

Related Rulemaking Activity

We have issued several ADs to require
inspections of lap joints; however, those
inspections are not required until
various times defined in those ADs,
which are substantially longer than the
compliance time threshold of this AD
such that those compliance times do not
provide a sufficient level of safety to
address the identified unsafe condition.

In addition, on June 26, 2003, we
issued a supplemental notice of
proposed rulemaking, Rules Docket No.
98-NM-11-AD (68 FR 39485, July 2,
2003). That proposed AD would apply
to certain Boeing Model 737 series
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airplanes including those affected by
this AD, and would require, among
other things, repetitive inspections for
cracking of the same bonded skin panels
addressed in this AD to detect
delamination of the skin doublers (tear
straps) from the skin panels. That
proposed AD would require
accomplishment of the actions specified
in Boeing Service Bulletin 737-53—
1179, Revision 2, dated October 25,
2001.

Explanation of Relevant Service
Information

We have reviewed and approved
Boeing Service Bulletin 737-53-1179,
Revision 2, dated October 25, 2001. That
service bulletin describes procedures
for, among other things, a one-time
internal inspection for discrepancies
(including cracks, corrosion, and
delamination of skin doublers) of the
lap joints on both sides of the airplane,
and repair of any cracking found.

Explanation of the Requirements of the
Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, this AD requires repetitive
external detailed inspections for cracks
of the fuselage skin at the upper row of
fasteners on all the lap joints from body
station (BS) 259 to BS 1016. Inspection
of the lap joints underneath the wing-to-
body fairing is not required by this AD.
This AD also provides for optional
terminating action for the repetitive
inspections. This optional terminating
action consists of the one-time internal
inspection described in the service
bulletin discussed previously.

Difference Between Proposed Rule and
Service Bulletin

Although the service bulletin
specifies that operators may contact the
manufacturer for disposition of certain
repair conditions, this AD requires
operators to repair those conditions per
a method approved by the FAA, or per
data meeting the type certification basis
of the airplane approved by a Boeing
Company Designated Engineering
Representative who has been authorized
by the FAA to make such findings.

Interim Action

We consider this AD interim action.
As stated previously, we have issued a
related proposed AD that is intended to
require, among other things, additional
inspections defined in Boeing Service
Bulletin 737-53-1179. This new AD
provides for those additional
inspections as optional terminating

action for the repetitive inspections
required by this AD. However, the
planned compliance time for additional
inspections would allow enough time to
provide notice and opportunity for prior
public comment on the merits of the
modification.

Changes to 14 CFR Part 39/Effect on the
AD

On July 10, 2002, we issued a new
version of 14 CFR part 39 (67 FR 47997,
July 22, 2002), which governs the FAA’s
airworthiness directives system. The
regulation now includes material that
relates to altered products, special flight
permits, and alternative methods of
compliance (AMOGs). Because we have
now included this material in part 39,
only the office authorized to approve
AMOCs is identified in each individual
AD.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Submit comments using the following
format:

» Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

 For each issue, state what specific
change to the AD is being requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2003—-NM—-165-AD.”
The postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:
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PART 39—AIRWORTHINESS
DIRECTIVES

» 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

= 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2003-14-60 Boeing: Amendment 39-13225.
Docket 2003—-NM-165-AD.

Applicability: Model 737-200, —200C,
—300, —400, and —500 series airplanes;
certificated in any category; line numbers 292
through 2947 inclusive.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct fatigue cracks in the
lap joints and consequent rapid
decompression of the airplane, accomplish
the following:

Inspection

(a) At the applicable time specified in
paragraph (a)(1) or (a)(2) of this AD: Do an
external detailed inspection for cracks of the
fuselage skin at the upper row of fasteners on
all the lap joints from body station (BS) 259
to BS 1016. Inspection of the lap joints
underneath the wing-to-body fairing is not
required by this paragraph. Repeat the
inspection at intervals not to exceed 500
flight cycles, until the terminating action
specified in paragraph (b) of this AD has been
accomplished.

(1) For line numbers 611 through 2869
inclusive: Inspect before the accumulation of
20,000 total flight cycles on the airplane, or
within 20 days after the effective date of this
AD, whichever occurs later.

(2) For line numbers 292 through 610
inclusive and 2870 through 2947 inclusive:
Inspect before the accumulation of 20,000
total flight cycles on the airplane, or within
90 days after the effective date of this AD,
whichever occurs later.

Note 1: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

Terminating Action

(b) For airplanes identified in paragraph
(a)(1) of this AD, accomplishment of the one-
time internal inspection for discrepancies
(including cracks, corrosion, and
delamination of the skin doublers) of the skin
panels, as shown in Table 2 of Figure 2 of
the Accomplishment Instructions of Boeing
Service Bulletin 737-53-1179, Revision 2,
dated October 25, 2001, terminates the
repetitive inspection requirements of
paragraph (a) of this AD. (For Zone A, an
internal inspection is required. For Zone B,

either an internal or external inspection is
permissible.)

(c) For airplanes identified in paragraph
(a)(2) of this AD, accomplishment of the one-
time internal inspection for discrepancies of
the skin panels, as shown in Table 3 of
Figure 2 of the Accomplishment Instructions
Boeing Service Bulletin 737-53-1179,
Revision 2, dated October 25, 2001,
terminates the repetitive inspection
requirements of paragraph (a) of this AD. (For
Zone A, an internal inspection is required.
For Zone B, either an internal or external
inspection is permissible.)

Corrective Action

(d) If any crack is found during any
inspection required by paragraph (a), (b), or
(c) of this AD: Before further flight, repair in
accordance with Boeing Service Bulletin
737-53-1179, Revision 2, dated October 25,
2001, except as provided by paragraph (e) of
this AD.

(e) Where Boeing Service Bulletin 737-53—
1179, Revision 2, dated October 25, 2001,
specifies contacting Boeing for appropriate
action: Before further flight, repair in
accordance with a method approved by the
Manager, Seattle Aircraft Certification Office
(ACO), FAA; or per data meeting the type
certification basis of the airplane approved
by a Boeing Company Designated
Engineering Representative who has been
authorized by the Manager, Seattle ACO, to
make such findings. For a repair method to
be approved, the approval must specifically
reference this AD.

Alternative Methods of Compliance

(f)(1) In accordance with 14 CFR 39.19, the
Manager, Seattle ACO, FAA, is authorized to
approve alternative methods of compliance
(AMOCs) for this AD.

(2) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by a
Boeing Company Designated Engineering
Representative (DER) who has been
authorized by the Manager, Seattle ACO, to
make such findings.

Incorporation by Reference

(g) Except as otherwise provided in this
AD, the actions must be done in accordance
with Boeing Service Bulletin 737-53-1179,
Revision 2, dated October 25, 2001. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Boeing
Commercial Airplane Group, P.O. Box 3707,
Seattle, Washington 98124-2207. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Effective Date

(h) This amendment becomes effective on
July 14, 2003.

Issued in Renton, Washington, on July 4,
2003.

Vi L. Lipski,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 03—17432 Filed 7—8—03; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2003-15074; Airspace
Docket No. 03—-ACE-42]

Modification of Class E Airspace;
Cedar Rapids, IA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; confirmation
of effective date.

SUMMARY: This document confirms the
effective date of the direct final rule
which revises Class E airspace at Cedar
Rapids, IA.

EFFECTIVE DATE: 0901 UTC, September 4,
2003.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:

(816) 329-2525.

SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on May 9, 2003 (68 FR 24868).
The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
September 4, 2003. No adverse
comments were received, and thus this
notice confirms that this direct final rule
will become effective on that date.
Issued in Kansas Gity, MO on June 25,
2003.
Anthony D. Roetzel,
Acting Manager, Air Traffic Division, Central
Region.
[FR Doc. 03—17250 Filed 7—8-03; 8:45 am]
BILLING CODE 4910-13-M
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2003-15075; Airspace
Docket No. 03—-ACE—43]

Modification of Class E Airspace;
Valentine, NE

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; confirmation of
effective date.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2003-15076; Airspace
Docket No. 03—-ACE-44]

Modification of Class E Airspace;
Kaiser, MO

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This document confirms the
effective date of the direct final rule
which revises Class E airspace at
Valentine, NE.

EFFECTIVE DATE: 0901 UTC, September 4,
2003.

FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:

(816) 329-2524.

SUPPLEMENTARY INFORMATION: The FAA
publishes this direct final rule with a
request for comments in the Federal
Register on May 19, 2003 (68 FR 26994).
The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
September 4, 2003. No adverse
comments were received, and thus this
notice confirms that this direct final rule
will become effective on that date.

Issued in Kansas Gity, MO on June 25,
2003.
Anthony D. Roetzel,
Acting Manager, Air Traffic Division, Central
Region.
[FR Doc. 03-17251 Filed 7-8-03; 8:45 am]
BILLING CODE 4910-13-M

SUMMARY: This document confirms the
effective date of the direct final rule
which revises Class E Airspace at
Kaiser, MO.

EFFECTIVE DATE: 0901 UTC, September 4,
2003.

FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locus,
Kansas City, MO 64106; telephone:

(816) 329-2524.

SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on May 23, 2003 (68 FR 28122)
and subsequently published a correction
in the Federal Register on June 3, 2003
(68 FR 33231). The FAA uses the direct
final rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
September 4, 2003. No adverse
comments were received, and thus this
notice confirms that this direct final rule
will become effective on that date.
Issued in Kansas City, MO on June 25,
2003.
Anthony D. Roetzel,
Acting Manager, Air Traffic Division, Central
Region.
[FR Doc. 03-17252 Filed 7-8—03; 8:45 am)|]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

17 CFR Part 71

[Docket No. FAA-2003-15453; Airspace
Docket No. 03—-ACE-51]

Modification of Class E Airspace;
Elkhart, KS

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Direct final rule; request for
comments.

SUMMARY: Area Navigation (RNAV)
Global Positioning System (GPS)
Standard Instrument Approach
Procedures (SIAPs) have been
developed to serve Elkhart-Morton
County Airport, Elkhart, KS. The
Nondirectional Radio Beacon (NDB)
Runway (RWY) 35 SIAP serving Elkhart-
Morton County Airport has been
amended. This action modifies Class E
airspace at Elkhart, KS to the
appropriate dimensions for protecting
aircraft executing the approaches. The
Elkhart-Morton County Airport airport
reference point has been redefined and
is incorporated into the legal
description of Elkhart, KS Class E
airspace.

DATES: This direct final rule is effective
on 0901 UTC, October 30, 2003.
Comments for inclusion in the Rules
Docket must be received on or before
August 20, 2003.

ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2003-15453/
Airspace Docket No. 03—ACE-51, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:

(816) 329-2525.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR 71 modifies the
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Class E airspace area at Elkhart, KS.
RNAV (GPS) RWY 4, ORIGINAL SIAP,
RNAV (GPS) RWY 17, ORIGINAL SIAP,
RNAYV (GPS) Rwy 22, ORIGINAL SIAP,
RNAV (GPS) RWY 35, ORIGINAL SIAP
and NDB RWY 35, AMENDMENT 1
SIAP have been developed to serve
Elkhart-Morton County Airport, Elkhart,
KS. The Elkhart, KS controlled airspace
must be tailored to contain aircraft
executing the approach procedures.
This action modifies Class E airspace
extending upward from 700 feet above
ground level (AGL) at Elkhart, KS. An
examination of controlled airspace for
Elkhart, KS revealed discrepancies in
the Elkhart-Morton County Airport
airport reference point used in the legal
description for the Elkhart, KS Class E
airspace area. Class E controlled
airspace at Elkhart, KS is defined, in
part, by the Elkhart-Morton County
Airport airport reference point. This
action corrects discrepancies between
the previous and revised airport
reference points by modifying the
Elkhart, KS Class E airspace area. It
incorporates the revised Elkhart-Morton
County Airport airport reference point
into the Class E airspace legal
description and brings the airspace area
into compliance with FAA Order
7400.2E, Procedures for Handling
Airspace Matters. The area will be
depicted on appropriate aeronautical
charts. Class E airspace areas extending
upward from 700 feet or more above the
surface of the earth are published in
paragraph 6005 of FAA Order 7400.9K,
dated August 30, 2002, and effective
September 16, 2002, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. Unless
a written adverse or negative comment,
or a written notice of intent to submit
an adverse or negative comment is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit

such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Interested parties are invited to
participate in this rulemaking by
submitting such written data, views, or
arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket No. FAA-2003-15453/Airspace
Docket No. 03—ACE-51.” The postcard
will be date/time stamped and returned
to the commenter.

Agency Findings

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

= Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

» 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

= 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9K, dated
August 30, 2002, and effective
September 16, 2002, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACEKS E5 Elkhart, KS

Elkhart-Morton County Airport, KS

(Lat. 37°00'03"N., long. 101°52'48"W.)
Elkhart NDB

(Lat. 37°00'04"N., long. 101°53'05"W.)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Elkhart-Morton Gounty Airport and
within 2.5 miles each side of the 172° bearing
from the Elkhart NDB extending from the 6.5-
mile radius to 7 miles south of the airport.

* * * * *

Issued in Kansas GCity, MO, on June 26,
2003.

Anthony D. Roetzel,

Acting Manager, Air Traffic Division, Central
Region.

[FR Doc. 03—17253 Filed 7-8-03; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2003-15363; Airspace
Docket No. 03-AEA-3]

RIN 2120-AA66

Revision of Jet Route J-147

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action revises Jet Route
147 (J-147) by realigning the segment of
the route that extends from the Beckley,
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WYV, Very High Frequency
Omnidirectional Range/Tactical Air
Navigation (VORTAC) to the RHODE
Intersection. Specifically, the FAA is
realigning J-147 from the Beckley, WV,
VORTAC to the Greenbrier, WV,
VORTAG, then to the RHODE
Intersection. The FAA is taking this
action because the current radial from
the Beckley VORTAC to the RHODE
Intersection is unusable for navigation.
This change will restore use of J-147
and enhance the management of air
traffic in the affected area.

EFFECTIVE DATE: 0901 UTC, September 4,
2003.

FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Airspace and Rules Division,
ATA-400, Office of Air Traffic Airspace
Management, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267—8783.
SUPPLEMENTARY INFORMATION:

Background

Aircraft navigating on J-147 currently
use the 076° radial of the Beckley, WV,
VORTAG for the route segment between
Beckley VORTAC and the RHODE
Intersection. A flight inspection has
revealed that the 076° radial has become
unusable for navigation. The FAA
issued a Notice to Airmen informing
aviation users that this segment of ]-147
is unusable. The FAA is realigning J-
147 in order to by-pass the unusable
radial and restore the route to service.

The Rule

This action amends 14 CFR part 71 by
revising a segment of ]-147 between the
Beckley VORTAC and the RHODE
Intersection. Due to limitations of the
Beckley VORTAC, the radial between
Beckley and RHODE Intersection is
unusable for navigation. Specifically,
this action realigns J-147 from Beckley,
WV, VORTAC to Greenbrier, WV,
VORTAC, then to RHODE Intersection.
This alignment will bypass the unusable
Beckley radials and permit restoration
of the full length of J-147 for navigation.
This action will enhance the
management of air traffic in the affected
area. A satisfactory flight inspection of
the realigned route segment has been
completed.

Section 553(b) permits the agency to
forego notice and comment rulemaking
when the agency finds that such notice
would be impracticable, unnecessary, or
contrary to the public interest. 5 U.S.C.
553(b). In this instance, the full length
of ]-147 is currently unusable, thus
adopting this change by final rule
restores J-147 to use in its entirety. This
enhances safety and the management of

the airspace system. Thus notice and
comment in this instance is contrary to
the public interest.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Jet routes are published in paragraph
2004 of FAA Order 7400.9K, dated
August 30, 2002, and effective
September 16, 2002, which is
incorporated by reference in 14 CFR
71.1. The jet route listed in this
document will be published
subsequently in the order.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Amendment

» In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

» 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

» 2. The incorporation by reference in 14
CFR 71.1 of FAA Order 7400.9K,
Airspace Designations and Reporting
Points, dated August 30, 2002, and
effective September 16, 2002, is
amended as follows:

Paragraph 2004 Jet Routes

* * * * *

J-147 [Revised]

From Beckley, WV; Greenbrier, WV; INT
Greenbrier 064° and Casanova, VA, 253°
radials; Casanova.

* * * * *

Issued in Washington, DC, on July 2, 2003.
Reginald C. Matthews,
Manager, Airspace and Rules Division.
[FR Doc. 03—17362 Filed 7—8—03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2003-15492; Airspace
Docket No. 03—ANE-102]

RIN 2120-AA66

Minor Revision of the Legal
Description of VOR Federal Airway V—
167 in the Vicinity of Hyannis, MA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action makes a minor
amendment to the legal description of
Very High Frequency Omnidirectional
Range (VOR) Federal Airway V-167.
This change is necessary due to a slight
realignment of the PEAKE Intersection,
which is a fix located on the segment of
V-167 that extends between the
Providence, RI, Very High Frequency
Omnidirectional Range/Tactical Air
Navigation (VORTAQC) facility and the
Marconi, MA, Very High Frequency
Omnidirectional Range/Distance
Measuring Equipment (VOR/DME)
facility. The realignment of the PEAKE
Intersection requires a one degree
change in the Marconi VOR/DME radial
that forms the PEAKE Intersection. This
amendment enhances system efficiency
and safety.

EFFECTIVE DATE: 0901 UTC, September 4,
2003.

FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Airspace and Rules Division,
ATA—-400, Office of Air Traffic Airspace
Management, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267—-8783.
SUPPLEMENTARY INFORMATION:

Background

The PEAKE Intersection is a
navigation fix located along the segment
of V-167 that extends between the
Providence VORTAC and the Marconi
VOR/DME. PEAKE also serves as the
initial approach fix for the instrument
landing system (ILS) approach to
Runway 24 at the Vineyard Haven
Airport, Martha’s Vineyard, MA. The
PEAKE Intersection has been moved
slightly in order to place the fix directly
on the straight-in ILS course to the
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Vineyard Haven Airport. As a result of
this move, the Marconi VOR/DME radial
that is used to form the PEAKE
Intersection must be shifted by one
degree, from 211° to 212°.

The Rule

This action amends Title 14 CFR part
71 (part 71) by making a minor change
in the legal description of VOR Federal
Airway V-167. The PEAKE Intersection
has been moved slightly in order to
align the fix with the centerline of the
ILS final approach course to Runway 24
at the Vineyard Haven Airport, MA. Due
to this move, the Marconi VOR/DME
radial that is used to form the PEAKE
Intersection must be shifted by one
degree, from 211° to 212°. This minor
amendment ensures that the PEAKE
Intersection remains properly aligned
with the affected segment of V-167, and
enhances the efficiency and safety of
aircraft operations in the area.

Section 553(b) permits an agency for
good cause to forego notice and
comment rulemaking when such action
is impracticable, unnecessary, or
contrary to the public interest. Since
this action merely involves a minor
editorial change in the legal description
of one Federal airway, which is
necessary for system efficiency and
safety, and does not involve a change in
the dimensions or operating
requirements of that airspace, I find that
notice and public procedure under 5
U.S.C. 553(b) are unnecessary.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Domestic VOR Federal airways are
published in paragraph 6010(a) of FAA
Order 7400.9K, dated August 30, 2002,
and effective September 16, 2002, which
is incorporated by reference in 14 CFR
71.1. The airway listed in this document
will be published subsequently in the
order.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

» In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E, AIRSPACE AREAS;
AIR TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

» 1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

» 2. The incorporation by reference in 14
CFR 71.1 of the Federal Aviation
Administration Order 7400.9K, Airspace
Designations and Reporting Points,
dated August 30, 2002, and effective
September 16, 2002, is amended as
follows:

Paragraph 6010(a) Domestic VOR Federal

Airways
* * * * *
V-167 [Revised]

From Hancock, NY; INT Hancock 117° and
Kingston, NY, 270° radials; Kingston; INT
Kingston 095° and Hartford, CT, 269° radials;
Hartford; Providence, RI; INT Providence
101° and Marconi, MA, 212° radials;
Marconi; INT Marconi 346° and Kennebunk,
ME, 161° radials; to Kennebunk. The airspace
outside the United States below 2,000 feet
MSL, including the portion within Warning
Area W-103, is excluded.

* * * * *

Issued in Washington, DC, on July 2, 2003.
Reginald C. Matthews,
Manager, Airspace and Rules Division.
[FR Doc. 03-17363 Filed 7-8—-03; 8:45 am)|]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA 2002-13849; Airspace
Docket No. 02-AS0O-24]

RIN 2120-AA66

Revision of VOR Federal Airways in
the Vicinity of Tuscaloosa, AL

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action revises the legal
descriptions of four Very High
Frequency Omnidirectional Range
(VOR) Federal airways that include the
Tuscaloosa, AL, Very High Frequency
Omnidirectional Range/Tactical Air
Navigation (VORTAQC) facility in their
route structures. Currently, the
Tuscaloosa VORTAC and the
Tuscaloosa Municipal Airport share the
same name and location identifier. The
fact that the VORTAC and the airport
are not co-located has led to confusion
among users. To eliminate this
confusion, the Tuscaloosa VORTAC will
be renamed “Crimson VORTAC,” and
will be assigned a new location
identifier “LDK.” This rule revises the
descriptions of VOR Federal Airways V—
18, V-66, V-245, and V—417 to reflect
the name change of the VORTAC.
EFFECTIVE DATE: 0901 UTC, September 4,
2003.

FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Airspace and Rules Division,
ATA—400, Office of Air Traffic Airspace
Management, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267-8783.
SUPPLEMENTARY INFORMATION:

Background

The Tuscaloosa VORTAC is located
4.4 nautical miles northeast of the
Tuscaloosa Municipal Airport,
Tuscaloosa, AL. The airport and the
VORTAG currently share the same name
and three-letter location identifier (i.e.,
TCL). The FAA’s policy regarding the
naming of navigation aids (NAVAID)
states that a “NAVAID with the same
name as the associated airport should be
located on that airport. When the
retention of the airport name at an off-
airport NAVAID could lead to a
potentially confusing situation, the
NAVAID name should be changed.”
There have been instances where the
shared name/location identifier at
Tuscaloosa has resulted in confusion in
pilot/air traffic controller
communications. Since the airport and
the VORTAC are both located in an area
lacking air traffic control radar coverage
at low altitudes, confusion over aircraft
clearance limits and/or routing could
lead to a situation that would
compromise aviation safety. To
eliminate future confusion and enhance
safety, the FAA has determined that the
Tuscaloosa VORTAC name and
identifier should be changed.

The Rule

This action amends 14 CFR part 71 by
revising the legal descriptions of VOR
Federal Airways V-18, V-66, V-245,
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and V—417, which include the
Tuscaloosa, AL, VORTAC as part of
their route structures. Currently, the
Tuscaloosa VORTAC and the
Tuscaloosa Municipal Airport share the
same name and location identifier. The
fact that the VORTAC and the airport
are not co-located has led to confusion
among users and presents a potential
safety problem. In order to alleviate this
problem, the “Tuscaloosa VORTAC” is
being renamed the “Crimson VORTAC”
and its location identifier is being
changed to “LDK.” This rulemaking
action is being taken to change all
references in the affected VOR Federal
airway route descriptions that read
“Tuscaloosa, AL” to read “‘Crimson,
AL.” This action makes an additional
minor correction to the legal description
for V-66 by adding the State
abbreviation “TX" following the first
use of the word “Hudspeth.” This
abbreviation was inadvertently omitted
in the previous legal description.

Section 553(b) permits an agency for
good cause to forego notice and
comment rulemaking when such action
would be impracticable, unnecessary, or
contrary to the public interest. In this
instance, the FAA finds that this action
is needed to improve safety and
eliminate confusion. Thus, I find that
notice and public procedure under 5
U.S.C. 553(b) are impracticable and
contrary to the public interest.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) does not
warrant preparation of a Regulatory
Evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

VOR Federal airways are published in
paragraph 6010(a), of FAA Order
7400.9K, dated August 30, 2002, and
effective September 16, 2002, which is
incorporated by reference in 14 CFR
71.1. The VOR Federal airways listed in
this document will be published
subsequently in the Order.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1D, Policies and Procedures
for Considering Environmental Impacts.
This airspace action is not expected to
cause any potentially significant
environmental impacts, and no
extraordinary circumstances exist that
warrant preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of Amendment

= In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E, AIRSPACE AREAS;
AIR TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

» 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

» 2. The incorporation by reference in 14
CFR 71.1 of the Federal Aviation
Administration Order 7400.9K, Airspace
Designations and Reporting Points,
dated August 30, 2002, and effective
September 16, 2002, is amended as
follows:

Paragraph 6010(a) Domestic VOR Federal

Airways
* * * * *
V-18 [Revised]

From Guthrie, TX, via INT Guthrie 156°
and Millsap, TX, 274° radials; Millsap; Glen
Rose, TX; Cedar Creek, TX; Quitman, TX;
Belcher, LA; Monroe, LA; Jackson, MS;
Meridian, MS; Crimson, AL; Vulcan, AL;
Talladega, AL; Atlanta, GA; Golliers, SG;
Charleston, SC.

* * * * *

V-66 [Revised]

From Mission Bay, CA; Imperial, CA; 13
miles, 24 miles, 25 MSL; Bard, AZ; 12 miles,
35 MSL; INT Bard 089° and Gila Bend, AZ,
261° radials; 46 miles, 35 MSL; Gila Bend;
Tucson, AZ, 7 miles wide (3 miles south and
4 miles north of centerline); Douglas, AZ;
INT Douglas 064° and Columbus, NM, 277°
radials; Columbus; El Paso, TX; 6 miles wide;
INT El Paso 109° and Hudspeth, TX, 287°
radials; 6 miles wide; Hudspeth; Pecos, TX;
Midland, TX; INT Midland 083° and Abilene,
TX, 252° radials; Abilene; to Millsap, TX.
From Crimson, AL, Brookwood, AL;
LaGrange, GA; INT LaGrange 120° and

Columbus, GA, 068° radials; INT Columbus
068° and Athens, GA, 195° radials; Athens;
Greenwood, SC; Sandhills, NC; Raleigh-
Durham, NC; Franklin, VA, excluding the
airspace above 13,000 feet MSL from the INT
of Tucson, AZ, 122° and Cochise, AZ, 257°
radials to the INT of Douglas, AZ, 064° and
Columbus, NM, 277° radials.

* * * * *

V-245 [Revised]

From Alexandria, LA, via Natchez, MS;
Jackson, MS; Bigbee, MS; INT Bigbee 082°
and Crimson, AL, 304° radials; to Crimson.
* * * * *

V-417 [Revised]

From Monroe, LA, via INT Monroe 105°
and Jackson, MS, 256° radials; Jackson; INT
Jackson 111° and Meridian, MS, 262° radials;
Meridian; Crimson, AL; Vulcan, AL; Rome,
GA; INT Rome 060° and Electric City, SC,
274° radials; INT Electric City 274° and
Athens, GA, 340° radials; Athens; Colliers,
SC; Allendale, SC; to Charleston, SC.

* * * * *

Issued in Washington, DC, on July 2, 2003.
Reginald C. Matthews,
Manager, Airspace and Rules Division.
[FR Doc. 03—17361 Filed 7—8-03; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9071]
RIN 1545-BB78

Effect of Elections in Certain Multi-step
Transactions

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final and temporary
regulations.

SUMMARY: This document gives effect to
section 338(h)(10) elections in certain
multi-step transactions. These
regulations affect corporations and their
shareholders. The text of the temporary
regulations also serves as the text of the
proposed regulations set forth in the
notice of proposed rulemaking on this
subject in the Proposed Rules section in
this issue of the Federal Register.
DATES: Effective Date: These regulations
are effective on or after July 9, 2003.

Applicability Date: For dates of
applicability, see § 1.338(h)(10)-1T(h).
FOR FURTHER INFORMATION CONTACT:
Daniel Heins, Mary Goode or Reginald
Mombrun at (202) 622—7930 (not a toll-
free number).

SUPPLEMENTARY INFORMATION:
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Background

A. Section 338 Generally

In the case of any qualified stock
purchase, section 338 allows a
purchasing corporation to elect to treat
the target corporation as having sold all
of its assets at the close of the
acquisition date at fair market value and
then treats the target corporation as a
new corporation that purchased all of its
assets as of the beginning of the day
after the acquisition date. Section 338
was enacted to replace former section
334(b)(2) and to repeal the Kimbell-
Diamond doctrine. See H.R. Rep. No.
97-760 at 536 (1982), 1982—2 C.B. 600,
632 (reflecting that section 338 replaces
“any nonstatutory treatment of a stock
purchase as an asset purchase under the
Kimbell-Diamond doctrine”). In
Kimbell-Diamond Milling Co. v.
Commissioner, 14 T.C. 74, aff’d per
curiam, 342 U.S. 827 (1951), the court
held that the purchase of the stock of a
target corporation for the purpose of
obtaining its assets through a prompt
liquidation should be treated by the
purchaser as a purchase of the target
corporation’s assets with the purchaser
receiving a cost basis in the assets.

B. Revenue Ruling 2001-46

Rev. Rul. 2001-46 (2001-2 C.B. 321)
considers whether the step transaction
doctrine should apply to treat certain
acquisitions of stock of a target
corporation followed by mergers of the
target corporation into the acquiring
corporation as reorganizations under
section 368(a)(1)(A). In Situation 1 of
that ruling, Corporation X owns all of
the stock of Corporation Y. Pursuant to
an integrated plan, X acquires all of the
stock of Corporation T in a statutory
merger of Y into T (the “Acquisition
Merger”’), with T surviving. In the
Acquisition Merger, the T shareholders
exchange their T stock for
consideration, 70 percent of which is X
voting stock and 30 percent of which is
cash. Following the Acquisition Merger
and as part of the plan, T merges into
X in a statutory merger (the ‘“Upstream
Merger”’). If viewed separately from the
Upstream Merger, the Acquisition
Merger would qualify as a qualified
stock purchase. If viewed separately
from the Acquisition Merger, the
Upstream Merger would qualify as a
liquidation described in section 332.
However, if the step transaction
doctrine were applied to the Acquisition
Merger and the Upstream Merger, the
integrated transaction would be treated
as an integrated acquisition of T’s assets
by X in a single statutory merger
qualifying as a reorganization under
section 368(a).

Considering the appropriate treatment
of the Acquisition Merger and the
Upstream Merger, Rev. Rul. 2001-46
examines, among other authorities, Rev.
Rul. 67-274 (1967-2 C.B. 141) and Rev.
Rul. 90-95 (1990-2 C.B. 67). In Rev.
Rul. 67-274, a corporation’s acquisition
of stock of a target corporation that,
viewed independently, qualifies as a
reorganization under section
368(a)(1)(B), is followed by a liquidation
of the target corporation into the
acquiring corporation that, viewed
independently, qualifies as a liquidation
described in section 332. Rev. Rul. 67—
274 holds that the transaction is an
acquisition by the acquiring corporation
of the target corporation’s assets in a
reorganization under section
368(a)(1)(C). In Rev. Rul. 90-95, a
subsidiary of the acquiring corporation
merges into the target corporation with
the target corporation shareholders
receiving solely cash in exchange for
their stock. Immediately following this
merger, the target corporation merges
into the acquiring corporation. Rev. Rul.
90-95 rules that the first step is
accorded independent significance from
the subsequent liquidation of the target
corporation and, therefore, is treated as
a qualified stock purchase, regardless of
whether an election under section 338
is made.

In Rev. Rul. 200146, the IRS
concluded that treating the Acquisition
Merger and the Upstream Merger as a
single statutory merger of T into X
would not violate the policy underlying
section 338 because that treatment
results in a transaction that qualifies as
a reorganization under section
368(a)(1)(A) in which X acquires the
assets of T with a carryover basis under
section 362, not a cost basis under
section 1012. Finally, Rev. Rul. 2001-46
states that the IRS and Treasury are
considering whether to issue regulations
that would reflect the general principles
of the revenue ruling, but would allow
taxpayers to make an election under
section 338(h)(10) with respect to a step
in a multi-step transaction that, viewed
independently, is a qualified stock
purchase and is pursuant to a written
agreement that requires, or permits, the
purchasing corporation to cause a
section 338(h)(10) election in respect of
such step to be made. The IRS requested
and received comments on this issue.

Explanation of Provisions

The IRS and Treasury have studied
the comments received in response to
the request made in Rev. Rul. 200146,
all of which urge the IRS and Treasury
to allow taxpayers to make section
338(h)(10) elections in certain
transactions as contemplated by Rev.

Rul. 2001-46. These final and
temporary regulations adopt this
recommendation and provide that the
step transaction doctrine will not be
applied if a taxpayer makes a valid
section 338(h)(10) election with respect
to a step in a multi-step transaction,
even if the transaction would otherwise
qualify as a reorganization, if the step,
standing alone, is a qualified stock
purchase. The IRS and Treasury are
continuing to study the other comments
received. In particular, the IRS and
Treasury are considering whether any
amendments to the portion of the
regulations under section 338 related to
the corporate purchaser requirement are
appropriate.

Effective Date

These final and temporary regulations
are applicable to acquisitions of stock
occurring on or after the date of
publication of the regulations.

Special Analyses

These final and temporary regulations
are necessary in order to provide
taxpayers with immediate guidance
regarding the validity of certain
elections made under section
338(h)(10). Accordingly, good cause is
found for dispensing with the notice
and public procedure pursuant to 5
U.S.C. 553(b)(B) and with providing a
delayed effective date pursuant to 5
U.S.C. 553(d)(1) and (3). For
applicability of the Regulatory
Flexibility Act, please refer to the cross-
reference notice of proposed rulemaking
published elsewhere in this issue of the
Federal Register. These final and
temporary regulations have been
submitted to the Chief Counsel of
Advocacy of the Small Business
Administration for comment on their
impact on small businesses.

Drafting Information

The principal authors of these final
and temporary regulations are Daniel
Heins and Mary Goode, Office of
Associate Chief Counsel (Corporate).
However, other personnel from the IRS
and Treasury Department participated
in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

= Accordingly, 26 CFR part 1 is amended
as follows:

PART 1—INCOME TAXES

» 1. The authority citation for part 1 is
amended by adding an entry in
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numerical order to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *
Section 1.338(h)(10)-1T also issued under
26 U.S.C. 337(d), 338 and 1502. * * *

= 2. Section 1.338-3 is amended by
adding a sentence at the end of paragraph
(c)(1)(1) to read as follows:

§1.338-3 Qualification for the section 338
election.
* * * * *

(C) * x %

(1) * k%

(i) * * * See §1.338(h)(10)-1T(c)(2)
for special rules concerning section
338(h)(10) elections in certain multi-
step transactions.

m 3. Section 1.338(h)(10)—1 is amended
as follows:
= 1. Paragraphs (c)(2), (c)(3) and (c)(4) are
redesignated as paragraphs (c)(3), (c)(4)
and (c)(5) respectively.
= 2. Anewly designated paragraph (c)(2)
is added.

The revisions and addition read as
follows:

§1.338(h)(10)-1 Deemed asset sale and
liquidation.
* * * * *

L

(c)
(2) [Reserved] For further guidance
see §1.338(h)(10)-1T(c)(2).

* * * * *

m 4. Section 1.338(h)(10)—1T is added to
read as follows:

§1.338(h)(10)-1T Deemed asset sale and
liquidation (temporary).

(a) through (c)(1) [Reserved]. For
further guidance, see § 1.338(h)(10)-1(a)
through (c)(1).

(c)(2) Availability of section
338(h)(10) election in certain multi-step
transactions. Notwithstanding anything
to the contrary in § 1.338-3(c)(1)(i), a
section 338(h)(10) election may be made
for T where P’s acquisition of T stock,
viewed independently, constitutes a
qualified stock purchase and, after the
stock acquisition, T merges or liquidates
into P (or another member of the
affiliated group that includes P),
whether or not, under relevant
provisions of law, including the step
transaction doctrine, the acquisition of
the T stock and the merger or
liquidation of T qualify as a
reorganization described in section
368(a). If a section 338(h)(10) election is
made in a case where the acquisition of
T stock followed by a merger or
liquidation of T into P qualifies as a
reorganization described in section
368(a), for all Federal tax purposes, P’s
acquisition of T stock is treated as a
qualified stock purchase and is not

treated as part of a reorganization
described in section 368(a).

(c)(3) through (e) (Example 10)
[Reserved]. For further guidance, see
§1.338(h)(10)-1(c)(3) through (e)
(Example 10).

(e) Example 11. Stock acquisition followed
by upstream merger—without section
338(h)(10) election. (i) P owns all the stock
of Y, a newly formed subsidiary. S owns all
the stock of T. Each of P, S, Tand Y is a
domestic corporation. P acquires all of the T
stock in a statutory merger of Y into T, with
T surviving. In the merger, S receives
consideration consisting of 50% P voting
stock and 50% cash. Viewed independently
of any other step, P’s acquisition of T stock
constitutes a qualified stock purchase. As
part of the plan that includes P’s acquisition
of the T stock, T subsequently merges into P.
Viewed independently of any other step, T’s
merger into P qualifies as a liquidation
described in section 332. Absent the
application of paragraph (c)(2) of this section,
the step transaction doctrine would apply to
treat P’s acquisition of the T stock and T’s
merger into P as an acquisition by P of T’s
assets in a reorganization described in
section 368(a). P and S do not make a section
338(h)(10) election with respect to P’s
purchase of the T stock.

(ii) Because P and S do not make an
election under section 338(h)(10) for T, P’s
acquisition of the T stock and T’s merger into
P is treated as part of a reorganization
described in section 368(a).

Example 12. Stock acquisition followed by
upstream merger—with section 338(h)(10)
election. (i) The facts are the same as in
Example 11 except that P and S make a joint
election under section 338(h)(10) for T.

(ii) Pursuant to paragraph (c)(2) of this
section, as a result of the election under
section 338(h)(10), for all Federal tax
purposes, P’s acquisition of the T stock is
treated as a qualified stock purchase and P’s
acquisition of the T stock is not treated as
part of a reorganization described in section
368(a).

Example 13. Stock acquisition followed by
brother-sister merger—with section
338(h)(10) election. (i) The facts are the same
as in Example 12, except that, following P’s
acquisition of the T stock, T merges into X,

a domestic corporation that is a wholly
owned subsidiary of P. Viewed
independently of any other step, T’s merger
into X qualifies as a reorganization described
in section 368(a). Absent the application of
paragraph (c)(2) of this section, the step
transaction doctrine would apply to treat P’s
acquisition of the T stock and T’s merger into
X as an acquisition by X of T’s assets in a
reorganization described in section 368(a).

(ii) Pursuant to paragraph (c)(2) of this
section, as a result of the election under
section 338(h)(10), for all Federal tax
purposes, P’s acquisition of T stock is treated
as a qualified stock purchase and P’s
acquisition of T stock is not treated as part
of a reorganization described in section
368(a).

Example 14. Stock acquisition that does
not qualify as a qualified stock purchase
followed by upstream merger. (i) The facts are

the same as in Example 11, except that, in
the statutory merger of Y into T, S receives
only P voting stock.

(ii) Pursuant to section 1.338-3(c)(1)(i) and
paragraph (c)(2) of this section, no election
under section 338(h)(10) can be made with
respect to P’s acquisition of the T stock
because, pursuant to relevant provisions of
law, including the step transaction doctrine,
that acquisition followed by T’s merger into
P is treated as a reorganization under section
368(a)(1)(A), and that acquisition, viewed
independently of T’s merger into P, does not
constitute a qualified stock purchase under
section 338(d)(3). Accordingly, P’s
acquisition of the T stock and T’s merger into
P is treated as a reorganization under section
368(a).

(f) through (g) [Reserved]. For further
guidance, see § 1.338(h)(10)-1(f)
through (g).

(h) Effective date. This section is
applicable to stock acquisitions

occurring on or after July 9, 2003.
* * * * *

Robert E. Wenzel,

Deputy Commissioner for Services and
Enforcement.

Approved: June 27, 2003.
Pamela F. Olson,
Assistant Secretary of the Treasury.
[FR Doc. 03—-17225 Filed 7-8—03; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301
[TD 9070]
RIN 1545-BB22

Authority To Charge Fees for
Furnishing Copies of Exempt
Organizations’ Material Open to Public
Inspection

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Temporary regulations.

SUMMARY: These temporary regulations
amend the existing regulations
regarding fees for copies of exempt
organizations’ material the IRS must
make available to the public under
section 6104 of the Internal Revenue
Code (Code), to provide that copying
fees shall be no more than under the fee
schedule promulgated pursuant to the
Freedom of Information Act (FOIA) by
the Commissioner of Internal Revenue
(Commissioner) (the “IRS” FOIA fee
schedule”). The existing regulations
authorize the IRS to charge fees for such
copies, but do not stipulate the amount
of the fees. These temporary regulations
also make a conforming amendment to
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the existing regulation concerning the
fees that an exempt organization may
charge for furnishing copies of such
material when required to do so, to
provide that these fees shall be no more
than the per-page copying fee—without
regard to any otherwise applicable fee
exclusion for the first 100 pages—under
the IRS’ FOIA fee schedule. The text of
these temporary regulations also serves
as the text of the proposed regulations
set forth in the notice of proposed
rulemaking on this subject in the
Proposed Rules section of this issue of
the Federal Register.

DATES: These temporary regulations are
effective July 9, 2003.

FOR FURTHER INFORMATION CONTACT:
Sarah Tate, 202—622—-4590 (not a toll-
free number).

SUPPLEMENTARY INFORMATION:

Background

The IRS’ obligation under section
6104 of the Code to make certain
information open to public inspection is
satisfied by making the information
available to the public at such times and
places as the IRS shall reasonably
prescribe. The existing regulations
provide that copies of the information
that the IRS must make open to public
inspection shall be available to members
of the public upon written request.
Currently, § 301.6104(a)-6(d) provides
that the IRS will charge a ‘““fee” for
copies of material available to the public
under section 6104(a)(1) of the Code,
including approved applications for
recognition of tax-exempt status and
supporting papers. Currently,

§ 301.6104(b)-1(d)(4) provides that the
Commissioner may prescribe a
“reasonable fee” for copies of material
available to the public under section
6104(b) of the Code, including certain
information furnished on exempt
organization annual information
returns.

These temporary regulations amend
the existing regulations to clarify that
any fee assessed by the IRS in the
exercise of its discretion, whether in the
case of requests for photocopies, or for
special media (e.g., computer printouts,
transcripts, CD-ROM reproductions),
shall be no more than the fee under the
IRS’ FOIA fee schedule. For paper
copies, the IRS’ FOIA fee schedule, at 26
CFR 601.702(f)(3)(iv), grants the first
100 pages free of charge to requesters
other than commercial use requesters,
but otherwise sets a per-page copying
fee applicable to all requesters. The IRS’
FOIA fee schedule, at 26 CFR
601.702(f)(5)(iii)(B), also authorizes fees
based on the actual costs of non-paper
products, such as computer disks.

Currently, § 301.6104(d)-1(d)(3)(i)
provides that an exempt organization
required to furnish copies to a requester
may charge a copying fee corresponding
to that which the IRS may charge. These
temporary regulations amend existing
regulation § 301.6104(d)-1(d)(3)(i) to
make clear that an exempt organization
may charge the applicable per-page
copying fee—for any number of pages—
under the IRS’ FOIA fee schedule. An
exempt organization need not provide
the first 100 pages of copies free of
charge to requesters other than
commercial use requesters as the IRS
does.

Through December 18, 2002, the IRS’
FOIA fee schedule set fees of $1.00 for
the first page and $.15 for each
subsequent page of exempt organization
returns and related documents. 26 CFR
601.702(f)(5)(iv)(B). Effective December
19, 2002, the fees are to be established
by the Commissioner from time to time.
26 CFR 601.702(f) as updated at 67 FR
69673, 69682. Currently, the
Commissioner has established fees of
$.20 per page, up to 8 %2 by 14 inches,
made by photocopy or similar process,
and actual cost for other types of
duplication. 31 CFR 1.7(g)(1)(i), (ii) and
(iii).

Explanation of Provisions

These temporary regulations amend
§301.6104(a)-6(d) and § 301.6104(b)-
1(d)(4) to provide that the fees the IRS
charges for furnishing copies of
materials available to the public under
§301.6104(a)-6(d) and § 301.6104(b)—
1(d)(4) shall be no more than under the
IRS’ FOIA fee schedule.

These temporary regulations also
amend § 301.6104(d)-1(d)(3)(i) to make
clear that an exempt organization may
charge the applicable per-page copying
fee under the IRS’ FOIA fee schedule—
without regard to any otherwise
applicable fee exclusion for the first 100

pages.
Special Analyses

It has been determined that this
Treasury Decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these temporary regulations. For
applicability of the Regulatory
Flexibility Act (5 U.S.C. chapter 6)
please refer to the cross-reference notice
of proposed rulemaking published
elsewhere in this issue of the Federal
Register. Pursuant to section 7805(f) of
the Code, these temporary regulations
will be submitted to the Chief Counsel

of the Small Business Administration
for comment on their impact on small
businesses.

Drafting Information

The principal author of these
temporary regulations is Sarah Tate,
Office of Associate Chief Counsel
(Procedure & Administration),
Disclosure & Privacy Law Division.

Adoption of Amendments to the
Regulations

= Accordingly, 26 CFR part 301 is
amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

= 1. The authority citation for part 301 is
amended by adding entries in numerical
order to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

Section 301.6104(a)-6(d) is also issued
under 5 U.S.C. 552.

Section 301.6104(b)-1(d)(4) is also issued
under 5 U.S.C. 552.

Section 301.6104(d)-1(d)(3)(i) is also
issued under 5 U.S.C. 552. * * *

= 2.In §301.6104(a)-6(d), the fourth
sentence is revised to read as follows:

§301.6104(a)-6 Procedural rules for
inspection.
* * * * *

(d) * * * Any fees the Internal
Revenue Service may charge for
furnishing copies under this section
shall be no more than under the fee
schedule promulgated pursuant to
section (a)(4)(A)(i) of the Freedom of
Information Act, 5 U.S.C. 552, by the
Commissioner from time to time. * * *
= 3.In §301.6104(b)-1(d)(4), the last
sentence is revised to read as follows:

§301.6104(b)-1 Publicity of information on
certain information returns.
* * * * *

(d) * * * Any fees the Internal
Revenue Service may charge for
furnishing copies under this section
shall be no more than under the fee
schedule promulgated pursuant to
section (a)(4)(A)(i) of the Freedom of
Information Act, 5 U.S.C. 552, by the
Commissioner from time to time.

m 4.In §301.6104(d)-1(d)(3)@), the
second sentence is revised to read as
follows:

§301.6104(d)-1 Public inspection and
distribution of applications for tax
exemption and annual information returns
of tax-exempt organizations.

* * * * *

(d) * * * A fee is reasonable only if
it is no more than the total of the
applicable per-page copying charge
prescribed by the fee schedule
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promulgated pursuant to section
(a)(4)(A)({) of the Freedom of
Information Act, 5 U.S.C. 552, by the
Commissioner from time to time, and
the actual postage costs incurred by the
organization to send the copies. The
applicable per-page copying charge
shall be determined without regard to
any applicable fee exclusion provided
in the fee schedule for an initial or de
minimis number of pages (e.g. the first
100 pages). * * *
Robert E. Wenzel,
Deputy Commissioner of Internal Revenue.
Approved: July 1, 2003.
Gregory Jenner,
Deputy Assistant Secretary of the Treasury.
[FR Doc. 03—-17224 Filed 7-8-03; 8:45 am]|
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD09-02-003]

Safety Zone; Captain of the Port
Milwaukee Zone

AGENCY: Coast Guard, DHS.

ACTION: Notice of implementation of
regulation.

SUMMARY: The Coast Guard is
implementing safety zones for annual
fireworks displays in the Captain of the
Port Milwaukee Zone during July 2003.
This action is necessary to provide for
the safety of life and property on
navigable waters during these events.
These zones will restrict vessel traffic
from a portion of the Captain of the Port
Milwaukee Zone.

DATES: 33 CFR 165.909 is effective from
12:01 a.m. (CST) on July 1, 2003 through
11:59 p.m. (CST) on July 31, 2003.

FOR FURTHER INFORMATION CONTACT:
Marine Science Technician Chief Dave
McClintock, U.S. Coast Guard Marine
Safety Office Milwaukee, at (414) 747—
7155.

SUPPLEMENTARY INFORMATION:

The Coast Guard is implementing the
permanent safety zones in 33 CFR
165.909 (published July 3, 2002, in the
Federal Register, 67 FR 44588), for
fireworks displays in the Captain of the
Port Milwaukee Zone during July 2003.
The following safety zones are in effect
for fireworks displays occurring in the
month of July 2003:

U.S. Bank (Firstar) Fireworks. This
safety zone will be enforced on July 3,
2003 from 9:20 p.m. until 10:10 p.m. In

the event of inclement weather, the rain
date will be during these same times on
July 4, 2003.

Festa Italiana Fireworks. This safety
zone will be enforced on July 17th
through the 20th, 2003 from 10 p.m.
until 10:30 p.m.

Dated: June 30, 2003.
Virginia J. Kammer,

Lieutenant Commander, U.S. Coast Guard,
Acting Captain of the Port Milwaukee.

[FR Doc. 03-17369 Filed 7-8-03; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[COTP SAN JUAN-03-104]
RIN 1625-AA00

Safety Zone: Swimming Across San
Juan Harbor, San Juan, PR

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary fixed safety
zone for the Swimming Across San Juan
Harbor event in San Juan Harbor, San
Juan, Puerto Rico. This safety zone is
necessary to protect swimmers and
provide for the safety of life on
navigable waters by excluding vessels
from transiting in the swimming area.
DATES: This rule is effective from
Sunday 9 a.m. on July 20, 2003 through
12 p.m. (noon) on Sunday July 20, 2003.
ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
[COTP San Juan—03-104] and are
available for inspection or copying at
Marine Safety Office San Juan, #5 La
Puntilla Final, Old San Juan, PR 00901—
1800 between 7 a.m. and 3:30 p.m.
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: M.
John Reyes, Greater Antilles Section at
(787) 729-5381.

SUPPLEMENTARY INFORMATION:
Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing a NPRM. Publishing
a NPRM, which would incorporate a
comment period before a final rule
could be issued, would be contrary to

the public interest since immediate
action is needed to protect the public
and waterways of the United States.
For the same reasons, under 5 U.S.C.
553(d)(3), the Coast Guard finds that
good cause exists for making this rule
effective less than 30 days after
publication in the Federal Register.

Background and Purpose

This rule is required to provide for the
safety of life on navigable waters
because numerous swimmers will be
crossing navigable channels in the
commercial port of San Juan. This rule
creates a safety zone area that will
prohibit non-participating vessels from
entering the safety zone during the
event without the authorization of the
Captain of the Port of San Juan, Puerto
Rico. The safety zone area is based on
a rectangular shape starting at point 1,
La Puntilla Final, Coast Guard Base at
position 18°27'33" N 066°07'00" W, then
South to point 2, Catano Ferry Pier at
position 18°26'36" N 066°07'00" W, then
East to point 3, Punta Catano at position
18°26'40" N 066°06'48" W, then North to
point 4 at position 18°27'40" N
066°06'49" W and back to origin.

Law enforcement vessels can be
contacted on VHF Marine Band Radio,
Channel 16 or telephone number (787)
729-2041. The United States Coast
Guard Communications Center will
notify the public via Broadcast Notice to
Mariners VHF Marine Band Radio,
Channel 22 when the zone is activated.

Regulatory Evaluation

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not significant under the
regulatory policies and procedures of
the Department of Homeland Security.
The Coast Guard expects the economic
impact of this safety zone to be so
minimal that a full Regulatory
Evaluation under paragraph 10(e) of the
regulatory policies and procedures of
Department of Homeland Security is
unnecessary because entry into the
safety zone is prohibited for a limited
time and vessels will still be able to
transit around the safety zone and may
be allowed to enter the safety zone with
the express permission of the Captain of
the Port of San Juan or his designated
representative.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), the Coast Guard
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considered whether this rule would
have a significant economic effect upon
a substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities
because the safety zone will only be in
effect for a limited time and vessels will
be able to transit around the zone and
may be allowed to enter the safety zone
with the express permission of the
Captain of the Port of San Juan, Puerto
Rico or his designated representative.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process. If
the rule will affect your small business,
organization, or government jurisdiction
and you have questions concerning its
provisions or options for compliance,
please contact the person listed under
FOR FURTHER INFORMATION CONTACT for
assistance in understanding this rule.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This rule calls for no new collection
of information requirements under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implication for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Although this rule will not result in
such expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Environmental

The Coast Guard considered the
environmental impact of this rule and
concluded under figure 2—1, paragraph
34(g) of Commandant Instruction
M16475.1D, this rule is categorically
excluded from further environmental
documentation.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationships between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or use. We have
determined that it is not a “‘significant

energy action” under Executive Order
12866 and is not likely to have a
significant adverse effect on the supply,
distribution, or use of energy. The
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action has not
designated it. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting, and record keeping
requirements, Security measures,
Waterways.

» For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR parts 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

= 1. The authority citation for part 165
continues to read as follows:

Authority. 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04—1, 6.04—6 and 160.5;
Department of Homeland Security Delegation
No. 0170.

m 2. A new temporary § 165.T07-104 is
added to read as follows:

§165.T07-104 Safety Zone; Swimming
Across San Juan Harbor, San Juan, Puerto
Rico.

(a) Location. The safety zone area is
based on a rectangular shape starting at
point 1, La Puntilla Final, Coast Guard
Base at position 18°27'33" N 066°07'00"
W, then South to point 2, Catano Ferry
Pier at position 18°26'36" N 066°07'00"
W, then East to point 3. Punta Catano
at position 18°26'40" N 066°06'48" W,
then North to point 4 at position
18°27'40" N 066°06'49" W and back to
origin. All coordinates referenced use
Datum: NAD 83.

(b) Regulations. All vessels, with the
exception of event participant vessels,
are prohibited from entering the safety
zone without the express permission of
the Captain of the Port of San Juan,
Puerto Rico or his designated
representative. After the termination of
the Swimming Across San Juan Harbor,
San Juan, Puerto Rico, all vessels may
resume normal operations.

(c) Effective dates. This section is
effective from 9 a.m. on Sunday, July 20,
2003 through 12 p.m. (noon) on Sunday,
July 20, 2003.

Dated: June 29, 2003.
William J. Uberti,

Captain, U.S. Coast Guard, Captain of the
Port.

[FR Doc. 03—-17372 Filed 7-8-03; 8:45 am]
BILLING CODE 4910-15-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[COTP San Francisco Bay 03-004]

RIN 1625-AA00

Safety Zone; Mission Creek Waterway,
China Basin, San Francisco Bay, CA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is revising
the enforcement period of the temporary
safety zone in the navigable waters of
the Mission Creek Waterway in China
Basin surrounding the construction site
of the Fourth Street Bridge, San
Francisco, California. This temporary
safety zone is necessary to protect
persons and vessels from hazards
associated with bridge construction
activities. The safety zone will
temporarily prohibit usage of the
Mission Creek Waterway surrounding
the Fourth Street Bridge; specifically, no
persons or vessels will be permitted to
come within 100 yards of either side of
the bridge or pass beneath the bridge
during construction, unless authorized
by the Captain of the Port, or his
designated representative.

DATES: This amendment to §165.T11—
079 is effective from June 27, 2003 to 1
a.m. (PDT) on September 1, 2004.
Section 165T11-079, as amended,
expires September 1, 2004.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
the docket [COTP San Francisco Bay
03—004] and are available for inspection
or copying at Coast Guard Marine Safety
Office San Francisco Bay, Coast Guard
Island, Alameda, California, 94501,
between 9 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Lieutenant Diana J. Cranston, U.S. Coast
Guard Marine Safety Office San
Francisco Bay, at (510) 437—-3073.
SUPPLEMENTARY INFORMATION:

Regulatory Information

On May 13, 2003, we published a
temporary final rule (TFR) entitled
Safety Zone; Mission Creek Waterway,
China Basin, San Francisco Bay,
California in the Federal Register (68 FR
25503), which was preceded by a notice
of proposed rulemaking (NPRM), which
was published in the Federal Register
(68 FR 13244) on March 19, 2003 which
afforded the public a comment period.

This rule has been in effect since 1 a.m.
(PDT) May 1, 2003 and will expire at 1
a.m. (PDT) September 1, 2004. The
enforcement period for the safety zone
for the first phase of this project was
published as commencing on May 1,
2003, and lasting for 2 months, to expire
at 1 a.m. June 28, 2003. Due to project
delays, the safety zone for the first phase
of this project will now last for a 3-
month period, vice a 2-month period,
expiring on July 28, 2003. The second
phase of this project remains as
previously published, commencing
April 1, 2004, lasting for a 5-month
period. Both periods will be enforced 24
hours a day.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. The construction delays to this
project were unforeseeable and not
realized until the final 30-day phase of
this 2-month project, thus not allowing
enough time for this rule to be
published a full 30 days prior to making
this rule effective. Accordingly, since
timely rehabilitation to the bridge
(which is discussed in the Background
and Purpose section) is crucial to the
safety of this bridge, the channel closure
must be extended for another 4-week
period, starting June 29, 2003, which is
less than 30 days after the publication
of this rule.

Background and Purpose

The San Francisco Department of
Public Works requested a waterway
closure on Mission Creek for the
purpose of performing significant work
to the Fourth Street Bridge. The Fourth
Street Bridge was erected across the
Mission Creek Waterway at the China
Basin in 1917, and was determined
eligible for listing in the National
Register of Historic Places in 1985 as
part of the California Department of
Transportation (Caltrans) Historic
Bridge Inventory. Caltrans, Division of
Structures, evaluated the Fourth Street
Bridge and recommended that the
bridge be brought up to current seismic
safety standards. In view of extensive
corrosion to the steel components and
concrete approaches of the bridge,
Caltrans has also placed traffic load
limitations over this bridge. Three
primary objectives are to be met in
rehabilitating the Fourth Street Bridge:
(i) Seismically retrofit the structure
while not significantly altering the
historical appearance of the bridge; (ii)
Repair the damage to the concrete
approaches and several steel and
concrete members of the movable span,
and (iii) Reinitiate light rail service
across the bridge.

The first phase of this project, which
began May 1, 2003, will entail the
removal of the lift span and will now
take approximately 3 months to
complete vice the previously published
2 months. During this period, the
channel will be closed at the Fourth
Street Bridge to boating traffic. The
second phase of this project will entail
the construction of the north and south
approaches, the new counterweight and
its enclosing pit; but for the most part,
boating traffic will not be affected
during this phase. The last phase of this
project will entail the replacement of
the lift span and aligning the bridge to
accept the light rail track system, which
will take approximately five months,
scheduled to begin April 1, 2004.
During this period, the channel will be
closed at the Fourth Street Bridge to
boating traffic.

The Fourth Street Bridge Project is
funded by Federal Highway
Administration and State of California.
The state funding restricts the
construction to a start date before
August 2003 and completion by
September 2005. Any delays or deferrals
in construction will impact the secured
funding for the project.

There are two major environmental
issues that restrict the construction in
the channel, namely the annual pacific
hearing-spawning season that runs from
December 1 to March 31 and noise
constraint in the water for steelhead
from December 1 to June 1. Any
demolition, pile driving and excavation
in the water during those time periods
will be monitored and restricted for
possible impact on the fish.

The Fourth Street Bridge Project is
part of the larger Third Street Light Rail
Project and many public presentations
on the project’s components, channel
closure schedules, impacts to
surrounding uses and project duration
have been made by the City and Port of
San Francisco. The Third Street Light
Rail Advisory Group was created as a
forum to keep the public informed on
the progress being made on the Third
Street Light rail project. Also, this
project has been presented at several
Mission Bay Citizen Advisory
Committee meetings. At these meetings,
the public was notified of the project
components, impacts and the need to
temporarily close the waterway.
Specific to the Fourth Street Bridge
project, an Environmental Assessment,
required by the Federal Highway
Administration and Caltrans, (under the
National Environmental Protection Act)
was conducted by the City of San
Francisco. A public hearing regarding
the Environmental Assessment was held
on January 17, 2002 at San Francisco
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Arts College, Timken Lecture Hall, 1111
8th Street in San Francisco, California,
and was well attended.

In January 2003, the City of San
Francisco advised the Coast Guard
Captain of the Port that two channel
closures would be necessary in order to
accomplish the Fourth Street Bridge
project. The Coast Guard met with
various City and Port officials to ensure
that there would be minimal impacts on
involved and potentially involved
entities. Those entities that will be
affected by this one-month extension
have been notified and concur with this
enforcement period extension.

This temporary safety zone in the
navigable waters of Mission Creek
surrounding the construction site of the
Fourth Street Bridge will be enforced
during the course of a 3-month period,
which started on May 1, 2003 and again
for a 5-month period, starting April 1,
2004. Both periods will be enforced 24
hours a day.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

Although this safety zone does restrict
boating traffic past the fourth street
bridge, the effect of this regulation will
not be significant as this waterway is
very small with limited boating traffic.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000. For the
same reasons set forth in the above
Regulatory Evaluation, the Coast Guard
certifies under 5 U.S.C. 605(b) that this
rule is not expected to have a significant
economic impact on any substantial
number of entities, regardless of their
size.

This safety zone will not have a
significant impact on a substantial
number of small entities for the
following reasons. Although the channel

closure will restrict water access to a
small number of boats, including
houseboats who have moorings in
Mission Creek Harbor, the channel
closure will not impact land access to
these houseboats during the bridge
closures. The City of San Francisco,
Department of Public Works and the
Port of San Francisco have been in close
consultation with the Mission Creek
Harbor Association to assist boat owners
affected by this project. As a result, the
Mission Creek Harbor Association has a
lease agreement with the Port of San
Francisco for both houseboats and
pleasure boats to moor outside of the
affected closure area for the duration of
the first channel closure that
commences on May 1, 2003. Payment of
all leases has been extended for one
month, to coincide with the new
expiration date of July 28, 2003. A
similar resolution has been met for the
second closure that is scheduled to
commence on April 1, 2004.

Assistance For Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offer to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. If the rule will affect your small
business, organization, or government
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed under FOR FURTHER INFORMATION
CONTACT for assistance in understanding
this rule.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734-3247).

Collection of Information

This rule contains no collection of
information requirements under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or

impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
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likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation because we are
establishing a safety zone.

A final “Environmental Analysis
Check List” and a final “Categorical
Exclusion Determination’ are available
in the docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reports and record keeping
requirements, Security measures,
Waterways.

» For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

= 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04-1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

= 2.In § 165.T11-079, revise paragraph
(b)(2) to read as follows:

§165.T11-079 Safety Zone; Mission Creek
Waterway, China Basin, San Francisco Bay,
California.

* * * * *

(b)* E

(2) The zone in paragraph (a) of this
section will be enforced from 1 a.m.
(PDT) on May 1, 2003, to 1 a.m. (PDT)
on July 28, 2003, and from 1 a.m. (PST)
on April 1, 2004 to 1 a.m. (PDT) on
September 1, 2004.

* * * * *

Dated: June 27, 2003.
Gerald M. Swanson,

Captain, U.S. Coast Guard, Captain of the
Port, San Francisco Bay, California.

[FR Doc. 03-17370 Filed 7—8-03; 8:45 am]
BILLING CODE 4910-15-U

POSTAL SERVICE
39 CFR Part 111

Changes to the Domestic Mail Manual
to Implement Customized
MarketMail ™

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: This final rule sets forth the
Domestic Mail Manual (DMM)
standards that the Postal Service
adopted to implement the Customized
MarketMail™ classification changes, as
established by the Decision of the
Governors of the United States Postal
Service on the Recommended Decision
of the Postal Rate Commission on
Approving Stipulation and Agreement
on Customized Market Mail Minor
Classification Changes, Docket No.
MC2003-1. In their decision, the
Governors approved the Commission’s
recommendations, adopting
recommended classification changes.

Customized MarketMail (CMM)
represents a significant innovation for
Standard Mail advertisers who want to
target a specific audience with highly
individualized mailpiece designs,
including nonrectangular-shaped and
multidimensional mailpieces such as
cutouts of houses, automobiles, power
boats, or wearing apparel. More creative
designs could encourage greater
customer interest and response rates to
promotions, advertising, fund-raising
campaigns, or other types of
communications.

Before this service was introduced,
mailing standards required that any
mailpiece that was V4 inch thick or less
could not be mailed if that piece was
not rectangular. This exclusion of
nonrectangular letter-size mail and, in
some cases, nonrectangular flat-size
mail, reduced the available options for
businesses and organizations wishing to
reach existing or potential customers
through advertising messages and
designs, including the shape of the
mailpiece. CMM will overcome this
previous restraint.

EFFECTIVE DATE: This final rule takes
effect at 12:01 a.m. on Sunday, August
10, 2003.

FOR FURTHER INFORMATION CONTACT: Neil
Berger, 703-292-3645, Mailing
Standards, Postal Service Headquarters;

or Garry A. Rodriguez, 212—-613-8748,
New York Rates and Classification
Service Center.

SUPPLEMENTARY INFORMATION:

On March 14, 2003, the United States
Postal Service, in conformance with
section 3623 of the Postal
Reorganization Act (39 U.S.C. 101 et
seq.), filed a request for a recommended
decision by the Postal Rate Commission
(PRC) on the establishment of
Customized MarketMail as a minor
classification change. The PRC
designated this filing as Docket No.
MC2003-1.

On June 6, 2003, pursuant to 39
U.S.C. 3624, the PRC issued to the
Governors of the Postal Service its
Opinion and Recommended Decision
Approving Stipulation and Agreement
on Customized Market Mail Minor
Classification Changes, Docket No.
MC2003-1. The PRC recommended that
the Postal Service proposal for
Customized MarketMail be established
as a permanent classification.

On June 27, 2003, the Governors of
the Postal Service approved the
recommended decision and the Board of
Governors established an
implementation date of August 10,
2003, on which the approved
classifications for Customized
MarketMail take effect. This final rule
contains the DMM standards adopted by
the Postal Service to implement the
decision of the Governors.

The Postal Service has therefore
determined to issue these standards as
published in the proposed rule, with
minor modifications, as issued on May
21, 2003, in the Federal Register (68 FR
27760-27767). In that proposed rule, the
Postal Service requested comments from
the public and the mailing industry.

In order to simplify further the
requirements for CMM, the Postal
Service has initiated the following
modifications or clarifications to the
proposed rule:

» Addition of Postal Service flat trays
as a container option.

» Addition of three distinct content
identifier numbers for CMM prepared in
Postal Service containers (letter trays,
flat trays, and sacks), including the
required “MAN” to ensure the mail is
manually handled.

* Addition of a mailing standard
requiring the submission of a sample
CMM piece along with an extra copy of
the completed postage statement
corresponding to the CMM mailing at
the time of mailing.

Comments

The Postal Service received comments
from four distinct entities: a mailing
association, a printing and graphics
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company, a promotional products
company, and a Postal Service
employee.

One of the commenters expressed a
general objection to CMM. This
comment is outside the scope of the
final rule.

Three of the commenters praised the
Postal Service for its proposed changes
to mailing standards that currently
prohibit nonrectangular pieces that are
/4 inch thick or less. They stated that
this minor classification change will
provide new and more creative
opportunities for advertising mailers to
reach their customers and, at the same
time, strengthen the viability of mail as
an advertising medium.

These same three commenters
expressed their concern about potential
cost barriers for some mailers wishing to
use this new service. In particular, these
commenters stated that, because of the
necessary requirement to enter mail at
the delivery unit under a limited set of
methods, many mailers would not be
able to afford the production costs,
postage costs, and then the
transportation costs in order to consider
CMM a viable choice for either ongoing
business needs or occasional marketing
campaigns.

The same three commenters believed
that adding both Parcel Post drop
shipment and First-Class Mail drop
shipment (open and distribute at
destination office) would provide two
more effective and, in many cases, more
economical means to enter CMM pieces
at the required delivery unit. Parcel Post
would provide lower costs than either
Priority Mail or Express Mail drop
shipment, and First-Class Mail drop
shipment would allow sending either
one piece or a handful of pieces to a
particular delivery unit.

The Postal Service contemplated that
this minor classification change would
complement existing rates and services
and only existing Postal Service
infrastructures for mail processing,
transportation, and delivery would be
used for this high-end service. By using
the current transportation networks and
mail processing and delivery systems
already in place, the Postal Service
would be able to introduce this product
efficiently. In addition, the Postal
Service established simpler and less
stringent preparation standards than
those required for other types of
Standard Mail, including the

elimination of the minimum required
number of pieces per package and
container.

Mindful of the need to make this new
service competitive, the Postal Service
will offer four practical methods to
reach the delivery unit:

* Normal entry procedures for
mailers who already have paid the
appropriate fees (including the annual
mailing fee) at the Post Office of
mailing. If the Post Office of mailing is
also the site from which carriers deliver
the destinating mail or the site in which
distribution is made to Post Office
boxes, the mail can be verified and
accepted at that office like any other
mailing. This method is especially
useful for local mailers taking CMM to
small Post Offices. If the Post Office has
multiple stations and branches, the
mailer could handle the mail similarly
to a plant-verified drop shipment
(PVDS) as long as the applicable
documents are used. In either case, this
entry method is useful and inexpensive
for local mailers either preparing the
mail themselves or working with a
third-party mail preparation house. It
eliminates the need for using Express
Mail or Priority drop shipment
altogether and adds only the
transportation costs to the total mailing
expenditures.

* Plant-verified drop shipment for
either local mailers or national mailers
(or mailers working with a third party).
Here the mail is verified at origin either
in the mailer’s plant or at the business
mail entry unit (BMEU) at the origin
post office serving the mailer’s plant.
Postage and fees are paid under a valid
permit at the post office generally
serving the mailer’s plant. The
shipments are then shipped on the
mailer’s or agent’s transportation to the
various destination Postal Service
facilities, where the shipments are
compared with the proper drop
shipment form and then accepted as
mail by the Postal Service. For small
mailings, a mailer can certainly engage
the services of an agent who makes
regular drops either locally or
nationally, saving considerable costs
associated with this method.

e Priority Mail drop shipment for
budget-conscious mailers needing an
efficient and effective entry method that
generally provides two- to three-day
service. Mailers can prepare the pieces

either directly into Priority Mail sacks
or use Postal Service letter trays that are
properly labeled. Moreover, mailers can
obtain special Priority Mail mailing
boxes, envelopes, tape, and labels from
the Postal Service at no additional
charge. Mailers may also use their own
mailing cartons and envelopes for this
drop shipment method.

» Express Mail drop shipment for
mailers needing a fast entry method that
generally provides overnight service
with tracking and tracing. This entry
method, though more expensive than
Priority Mail, also provides a postage
refund for the Express Mail portion if
the drop shipment fails to be delivered
by the guaranteed delivery time.
Moreover, mailers can obtain special
Express Mail mailing boxes, envelopes,
tape, and labels from the Postal Service
at no additional charge. Mailers may
also use their own mailing cartons and
envelopes for this drop shipment
method.

First-Class Mail as a drop shipment
method may not have widespread use
owing to the 13-ounce maximum weight
limit imposed on that class of mail. For
example, if a mailer prepared 3-ounce
CMM pieces, that mailer could place no
more than four such pieces in one First-
Class Mail envelope. Postal Service drop
shipment services—both Express Mail
and Priority Mail—were originally
designed to carry large quantities of
lower rate mail such as Standard Mail
letter or small parcels.

In regard to the pricing between
Priority Mail drop shipment and any
proposal to use a Parcel Post drop
shipment alternative, see the following
table. Taking an average of zone 4 for
lighter weight categories, the differences
between the two subclasses of mail are
not always significant. Mailers wanting
to use Parcel Post would likely select
the inter-bulk mail center (BMC)
machinable rates rather than the less
expensive intra-BMC rates for pieces
entering and destinating in the service
area of the same BMC. The lower intra-
BMC rates would be more likely only for
localized mailings. Furthermore, when
the postage cost for the Priority Mail
portion is divided by the actual number
of enclosed pieces and thus spread out
over each piece, the price differences
can be as small as a few extra cents per
piece.
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RATE COMPARISON: PRIORITY MAIL AND PARCEL POST (ZONE 4)
Weight not over Parcel post Parcel post
(pounds) Priority mail Intra-BMC Inter-BMC
(zone 4) (machinable) (machinable)
PP PP PPPUPPPRPRRIN $3.85 $3.05 $3.75
2 4.55 3.63 4.14
3 6.05 4.20 5.55
4 .. 7.05 4.72 6.29
5. 8.00 5.15 6.94
6 .. 8.85 5.51 7.44
7 9.80 5.84 7.91
8 10.75 6.14 8.30
9 .. 11.70 6.45 8.74
12.60 6.74 9.10
16.20 7.96 10.73
19.75 8.91 11.98

Although at this time the Postal
Service does not plan to introduce new
services such as Parcel Post drop
shipment or First-Class Mail drop
shipment, it will study these ideas and
determine their merits and their impact
on mailer costs, other classes of mail,
mail processing changes, software
modifications for customers preparing
manifested mail and other possible costs
resulting from any such addition to
current services.

Data Collection

One commenter also urged the Postal
Service to pursue relaxing or modifying
some of the mail preparation standards
in the proposed rule as one way of
improving the affordability of CMM for
mailers wanting to use this new service.
Specifically, the mailing association
believed that the Postal Service should
develop and implement the necessary
procedures to identify and track CMM
by revenue, volume, and cost. Collecting
such data would help in reviewing the
various costing components of CMM
and possibly inform future proposals for
rate changes that would make CMM
more economical for a wider range of
mailers.

The Postal Service believes that the
only stringent mail preparation
standards for some mailers might be
those requiring destination delivery unit
entry. Otherwise, CMM is probably
easier to prepare than any other
presorted mail at any other rate. Except
for the required minimum of 200 pieces
for each mailing, CMM does not require
that minimum volumes be sent to a
single destination delivery unit. In
addition, there are no minimums for the
number of pieces prepared in packages
or placed into containers. Moreover,
mailers may use letter trays, flat trays,
or sacks, as well as mailer-supplied
containers.

As part of the Stipulation and
Agreement, the Postal Service will

undertake a data collection and
reporting plan. Specifically, the Postal
Service will amend the appropriate
postage statements to require separate
identification of CMM. Data from the
postage statements would then be
collected and analyzed to estimate both
the annual volume and revenue of
CMM. Under the terms of the
Stipulation and Agreement, the Postal
Service would report estimates of CMM
volume and revenue annually to the
Postal Rate Commission. Data reporting
would continue until the conclusion of
the next omnibus rate proceeding. As a
result of the settlement, participants
interested in revisiting the impact of
CMM would be equipped with statistics
that would aid in framing an analysis of
CMM in a future rate case.

Counterstacking

One commenter contended that
counterstacking nonuniform CMM
pieces could pose additional problems
and work for the mailer and the Postal
Service. The commenter did not believe
counterstacking was necessary because
CMM mailers are obligated to deliver
the mail to the delivery unit using their
own transportation. The commenter also
noted that counterstacking requires the
mailer to reorient the pieces based on
their unevenness, which is generally a
manual process. The Postal Service
employee receiving the counterstacked
packages is then required to turn the
pieces around for efficient reading and
casing. This commenter also questioned
how a mailer would counterstack pieces
that measured 71000 inch thick on each
edge and %4 inch thick in the middle.

The Postal Service requires the
packaging of all CMM pieces—whether
those pieces are transported by the
mailer or sent using Express Mail or
Priority Mail drop shipment—in order
to minimize the potential for damage to
the pieces. Moreover, for nonuniform
CMM pieces, the mailer must also

counterstack the pieces to ensure
stability of packages throughout
transportation and processing.
Counterstacking is already a widely
observed practice by mailers producing
certain types of flat-size mailpieces not
only to stabilize packages of such pieces
but also to create uniform packages that
take up less space in the mailing
containers. Although it would be
permissible to create pieces with
extreme dimensions of thickness,
packaging of such pieces is still possible
because there is no minimum number of
pieces for a package. In the case the
commenter mentioned, the mailer could
line several pieces in a row and then
shrinkwrap those pieces to unitize the
package.

For the reasons presented in the
proposed rule and those noted above in
this final rule, and in consideration of
the public comments received, the
Postal Service adopts the following
changes in the Domestic Mail Manual,
which is incorporated by reference in
the Code of Federal Regulations. See 39
CFR 111.1.

List of Subjects in 39 CFR Part 111

Postal Service.

PART 111—[AMENDED]

= 1. The authority citation for 39 CFR
part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 39 U.S.C. 101,
401, 403, 404, 414, 416, 3001-3011, 3201—-
3219, 3403-3406, 3621, 3626, 5001.

= 2. Amend the following sections of the
Domestic Mail Manual (DMM) as set
forth below:

Domestic Mail Manual (DMM)

* * * * *
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C Characteristics and Content
C000 General Information
C010 General Mailability Standards

1.0 MINIMUM AND MAXIMUM
DIMENSIONS

1.1 Minimum
[Revise 1.1 to read as follows:]

For mailability, the following
standards apply:

a. All mailpieces (except Customized
MarketMail pieces mailed under E660
and keys and identification devices
mailed under E130) that are ¥ inch
thick or less must be rectangular, with
four square corners and parallel
opposite sides.

b. All mailpieces must be at least 37/
inches high and at least 5 inches long
(see Exhibit 1.1).

c. All mailpieces must be at least
0.007 inch thick.

* * * * *

1.3 Length and Height
* * * * *
[Redesignate current 1.3c as new 1.3d and
add new 1.3c¢ to read as follows:]

c. Standard Mail Customized
MarketMail.

* * * * *

C600 Standard Mail
1.0 DIMENSIONS

1.1 Basic Standards

These standards apply to Standard
Mail:

[Revise 1.1b to read as follows:]

b. Presorted rate and Customized
MarketMail pieces are subject only to
the basic mailability standards in C010.
* * * * *

[Redesignate current 2.0 through 5.0 as new
3.0 through 6.0, respectively; add new 2.0 to
read as follows:]

2.0 CUSTOMIZED MARKETMAIL

Mailpieces prepared as Customized
MarketMail (CMM) under E660 must
meet these additional standards and
physical characteristics:

a. The material used for constructing
the pieces must be free of sharp edges,
protrusions, and other design elements
that could cause harm or injury to USPS
personnel handling these pieces.

b. The dimensions of the pieces must
not be smaller than the minimum
dimensions for letter-size mail in C050
or greater than the maximum
dimensions for flat-size mail in C050.
Length and height are defined as
follows:

(1) The length and the axis of length
are determined by drawing a straight

line between the two outer points most
distant from each other.

(2) The height is determined by
drawing perpendicular lines to the
points that are the greatest distance
above and below the axis of length. The
sum of these two lines defines the
height.

c¢. The maximum weight may not
exceed 3.3 ounces.

d. Pieces may be rectangular or
nonrectangular, may be uniform or
nonuniform in thickness, and may
include die cuts, holes, and voids.

e. Pieces must be flexible enough to
fit inside a minimum-size mail
receptacle measuring 47/s inches wide,
147/ inches high, and 57s inches long
(deep).

f. Design approval by the district
business mail entry manager is not
required, but it is recommended.

3.0 RESIDUAL SHAPE SURCHARGE
[Revise 3.0 to read as follows:]

Mail that is prepared as a parcel or is
not letter-size or flat-size as defined in
C050 is subject to a residual shape
surcharge. Mail that is prepared as
Customized MarketMail under E660 is
also subject to the residual shape
surcharge. There are different
surcharges for Presorted rate pieces and
Enhanced Carrier Route rate pieces.
Only the surcharges for Presorted rate
pieces apply to CMM pieces.

*

* * * *

D DEPOSIT, COLLECTION, AND
DELIVERY

D000 Basic Information

* * * * *

D040 Delivery of Mail

* * * * *

D042 Conditions of Delivery

* * * * *

[Revise heading of 7.0 to read as follows:]
7.0 CARRIER RELEASE

[Redesignate current text of 7.0 as 7.1 and
add heading to read as follows:]

7.1 Parcels

An uninsured parcel may not be left
in an unprotected place, such as a porch
or stairway, unless the addressee has
filed a written order, or the mailer has
endorsed the parcel “Carrier—Leave If
No Response.” The endorsement must
appear directly below the return address
as specified in M012.

[Add new 7.2 to read as follows:]
7.2 Customized MarketMail

Any matter mailed as Customized
MarketMail under E660 must bear the

endorsement “‘Carrier—Leave If No
Response” as specified in M012.

* * * * *

E Eligibility

* * * * *

E100 First-Class Mail
E110 Basic Standards

1.0 CLASSIFICATION AND
DESCRIPTION

1.1 Eligibility
[Revise 1.1 to read as follows:]

All mailable matter may be sent as
First-Class Mail (which for the purposes
of the standards in 1.0 includes Priority
Mail) or as Express Mail, except
Customized MarketMail under E660 or
other matter prohibited by the

respective standards.
* * * * *

E600 Standard Mail
E610 Basic Standards

* * * * *

4.0 ENCLOSURES AND
ATTACHMENTS

* * * * *

4.3 Nonincidental First-Class
Enclosures

[Revise first sentence of 4.3 to read as
follows:]

Letters or other pieces of
nonincidental First-Class Mail, subject
to postage at First-Class Mail rates, may
be enclosed with Standard Mail pieces
(except matter mailed as Customized
MarketMail under E660). * * *

4.4 Nonincidental First-Class
Attachments

[Revise first sentence of 4.4 to read as
follows:]

Letters or other pieces of
nonincidental First-Class Mail may be
placed in an envelope and securely
attached to the address side of a
Standard Mail piece (except matter
mailed as Customized MarketMail
under E660), or of the principal piece,
as applicable. * * *

4.5 Attachment of Other Standard
Mail Matter

[Revise introductory sentence to read as
follows:]

The front or back cover page of a
Standard Mail piece (except Customized
MarketMail pieces) may bear an
attachment that is also Standard Mail
matter if:

* * * * *

[Revise 4.5b to read as follows:]



40778

Federal Register/Vol. 68, No. 131/ Wednesday, July 9, 2003/Rules and Regulations

b. The material qualifies for and is
mailed at Standard Mail rates.

5.0 RATES
5.1 General Information
[Revise 5.1 to read as follows:]

All Standard Mail rates are presorted
rates (including all nonprofit rates).
These rates apply to mailings meeting
the basic standards in E610 and the
corresponding standards for Presorted
rates under E620, Enhanced Carrier
Route rates under E630, automation
rates under E640, or Customized
MarketMail rates under E660. Except for
Customized MarketMail pieces,
destination entry discount rates are
available under E650, and barcode
discounts are available for machinable
parcels under E620. A mailpiece is
subject to the residual shape surcharge
if it is prepared as a parcel, or if it is
not letter-size or flat-size under C050, or
if it is prepared as a Customized
MarketMail piece under E660. Nonprofit
rates may be used only by organizations
authorized by the USPS under E670.
Not all processing categories qualify for
every rate. Pieces are subject to either a
single minimum per piece rate or a
combined piece/pound rate, depending
on the weight of the individual pieces
in the mailing under 5.2 or 5.3.

5.2 Minimum Per Piece Rates

The minimum per piece rates (i.e., the
minimum postage that must be paid for
each piece) apply as follows:

[Revise 5.2b and 5.2c to read as follows:]

b. Letters and Nonletters. In applying
the minimum per piece rates, a
mailpiece is categorized as either a letter
or a nonletter, based on whether the
piece meets the letter-size standard in
C050, without regard to placement of
the address on the piece, except under
these conditions:

(1) If the piece meets both the
definition of a letter in C050 and the
definition of an automation flat in C820,
the piece may be prepared and entered
at an automation flat (nonletter) rate.

(2) If the piece is prepared for
automation letter rates, address
placement is used to determine the
length when applying the size standards
and aspect ratio requirements to qualify
for automation letter rates under C810.
For this purpose, the length is
considered to be the dimension parallel
to the address.

(3) If the piece is mailed as a
Customized MarketMail piece under
E660, the piece is always subject to the
applicable Regular or Nonprofit

Standard Mail basic nonletter per piece
rate and must not exceed the maximum
weight for those rates.

c. Individual Rates. There are separate
minimum per piece rates for each
subclass (Regular, Enhanced Carrier
Route, Nonprofit, and Nonprofit
Enhanced Carrier Route) and within
each subclass for the type of mailing
and the level of presort within each
mailing under E620, E630, E640, and
E660. Except for Customized
MarketMail pieces, discounted per piece
rates also may be claimed for
destination entry mailings (destination
bulk mail center (DBMC), destination
sectional center facility (DSCF), and
destination delivery unit (DDU)) under
E650. DDU rates are available only for
mail entered at Enhanced Carrier Route
or Nonprofit Enhanced Carrier Route
rates. See R600 for individual per piece
rates.

5.3 Piece/Pound Rates

[Revise 5.3 by adding a new sentence after
the first sentence to read as follows:]

* * * Pieces exceeding 3.3 ounces
may not be mailed as Customized
MarketMail. * * *

* * * * *

[Revise heading of 5.4 to read as follows:]

5.4 Machinable Parcel Barcode
Discount

[Revise last sentence to read as follows:]

* * * Pjeces mailed at Enhanced
Carrier Route, Nonprofit Enhanced
Carrier Route, or Customized
MarketMail rates are not eligible for a
barcoded discount.

5.5. Residual Shape Surcharge

[Revise 5.5 to read as follows:]

Any Standard Mail piece that is
prepared as a parcel or is not letter-size
or flat-size as defined in C050 is subject
to a residual shape surcharge. Any piece
that is prepared as Customized
MarketMail under E660 is also subject
to the residual shape surcharge. There
are different surcharges for Presorted
rate pieces and Enhanced Carrier Route
rate pieces. Only the surcharges for
Presorted rate pieces apply to

Customized MarketMail pieces.
* * * * *

9.0 SPECIAL SERVICES

* * * * *

9.3 Ineligible Matter

Special services may not be used for
any of the following types of Standard
Mail:

* * * * *

[Add 9.3e to read as follows:]

e. Pieces mailed as Customized
MarketMail.

* * * * *

E620 Presorted Rates

* * * * *

[Revise heading and text of 3.0 to read as
follows:]

3.0 RESIDUAL SHAPE SURCHARGE

Any Presorted Standard Mail piece
that is prepared as a parcel or is not
letter-size or flat-size as defined in C050

is subject to a residual shape surcharge.
* * * * *

E630 Enhanced Carrier Route Rates

* * * * *

5.0 RESIDUAL SHAPE SURCHARGE
[Revise 5.0 to read as follows:]

Any Enhanced Carrier Route Standard
Mail piece that is prepared as a parcel
or is not letter-size or flat-size as defined
in CO050 is subject to a residual shape

surcharge.
* * * * *

E650 Destination Entry
1.0 BASIC STANDARDS
1.1 Rate Application

[Revise first sentence of 1.1 to read as
follows:]

Except for Customized MarketMail
pieces as defined in E660, Regular,
Nonprofit, Enhanced Carrier Route, and
Nonprofit Enhanced Carrier Route
Standard Mail pieces meeting the basic
standards in E610 may qualify for the
destination BMC, SCF, or DDU entry
rates, as applicable, if deposited at the
correct destination postal facility,
subject to the general standards below
and the specific standards in 5.0, 6.0,
and 7.0, respectively. * * *

* * * * *

[Add new E660 to read as follows:]
E660 Customized MarketMail
Summary

E660 describes the eligibility
standards for Customized MarketMail
(CMM) pieces including standards for
minimum volumes, addressing, and
drop shipment.

1.0 BASIC STANDARDS
1.1 General

Customized MarketMail (CMM) is an
option for mailing nonrectangular and
irregular-shaped Regular Standard Mail
and Nonprofit Standard Mail pieces if
the pieces weigh 3.3 ounces or less and
meet the physical characteristics and
the dimensional requirements in C600
and the mail preparation standards in
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M660. Other Regular and Nonprofit
Standard Mail pieces measuring % inch
thick or less and meeting the applicable
standards in C600, E660, and M660 may
be entered as CMM at the mailer’s
option. CMM must be entered directly at
a destination delivery unit (DDU).

1.2 Basic Standards

All pieces in a CMM mailing must:

a. Meet the basic standards for
Standard Mail in E610 and, for
Nonprofit Standard Mail, the additional
standards in E670.

b. Be part of a single mailing of at
least 200 addressed pieces. All pieces
must be identical in size, shape, and
weight unless excepted by standard
under an approved postage payment
system.

c. Bear a complete delivery address
using the exceptional address format or
occupant address format under A020
with the correct ZIP Code or ZIP+4
code. Each piece must also bear a carrier
release endorsement as specified by
D042. These additional addressing
standards apply:

(1) Detached address labels (DALSs)
under A060 are not permitted.

(2) Ancillary service endorsements
under F010 are not permitted.

(3) All 5-digit ZIP Codes included in
addresses on pieces must be verified
and corrected within 12 months before
the mailing date, using a USPS-
approved method. The mailer’s
signature on the postage statement
certifies that this standard has been met
when the corresponding mail is
presented to the USPS. This standard
applies to each address individually,
not to a specific list or mailing. An
address meeting this standard may be
used in mailings at any other rates to
which the standard applies during the
12-month period after its most recent
update.

(4) At the mailer’s option, a carrier
route information line under M014 may
be added. If this option is used, a carrier
route code must be applied to every
piece in the mailing and must be
applied using CASS-certified software
and the current USPS Carrier Route File
scheme, hard copy Carrier Route Files,
or another Address Information Systems
(AIS) product containing carrier route
information, subject to A930 and A950.
Carrier route information must be
updated within 90 days before the
mailing date.

d. Be marked, sorted, and
documented as specified in M660.

e. Be entered at the destination
delivery unit appropriate to the delivery
address on the corresponding mail, as a
mailing subject to the applicable
requirements in E610 and E650, as a

mailing using Express Mail or Priority
Mail drop shipment under M072, or as
a plant-verified drop shipment (PVDS)
mailing under P950. Minimum volumes
per destination are not required.

2.0 RATES

Each CMM piece is subject to the
Presorted Regular or Nonprofit Standard
Mail nonletter, nondestination entry
basic rate plus the residual shape
surcharge. CMM is not eligible for the
parcel barcode discount.

3.0 SPECIAL SERVICES

CMM is not eligible for any special
service.

E700 Package Services
E710 Basic Standards

1.0 BASIC INFORMATION
1.1 Definition

[Revise first sentence of 1.1 to read as
follows:]

Package Services mail consists of
mailable matter that is neither mailed or
required to be mailed as First-Class Mail
nor entered as Periodicals (unless
permitted or required by standard) or as
Customized MarketMail under
E660.* * *

* * * * *

F Forwarding and Related Services
F000 Basic Services

F010 Basic Information

* * * * *

5.0 CLASS TREATMENT FOR
ANCILLARY SERVICES

* * * * *

5.3 Standard Mail

Undeliverable-as-addressed (UAA)
Standard Mail is treated as described in
Exhibit 5.3a and Exhibit 5.3b, with these
additional conditions:

* * * * *

[Add 5.3k to read as follows:]

k. Customized MarketMail under
E660 is not eligible to use ancillary
service endorsements.

* * * * *

M Mail Preparation and Sortation
Mo000 General Preparation Standards
M010 Mailpieces

MO011 Basic Standards

1.0 TERMS AND CONDITIONS

* * * * *

1.4 Mailings

Mailings are defined as:
* * * * *

d. Standard Mail. Except as provided
in E620.1.2, the types of Standard Mail
listed below may not be part of the same
mailing. See M041, M045, M610, M620,
and M900 for copalletized, combined, or
mixed-rate mailings.

* * * * *

[Add 1.4d(8) to read as follows:]

(8) Customized MarketMail and any
other type of mail.

* * * * *

Mo012 Markings and Endorsements

* * * * *

2.0 MARKINGS—FIRST-CLASS MAIL
AND STANDARD MAIL

2.1 Placement

Markings must be placed as follows:

[Revise 2.1b to read as follows:]

b. Other Markings. The rate-specific
markings “AUTO,” “AUTOCR,”
“Presorted” (or “PRSRT”); “Single-
Piece” (or “SNGLP”’) (First-Class Mail
only); and “ECRLOT,” “ECRWSH,”
“ECRWSS,” and “Customized
MarketMail” (or “CUST MKTMAIL” or
“CMM?”) (Standard Mail only)) may be
placed as follows:

(1) In the location specified in 2.1a.

(2) In the address area on the line
directly above or two lines above the
address if the marking appears alone or
if no other information appears on the
line with the marking except optional
endorsement line information under
MO013 or carrier route package
information under M014.

(3) If preceded by two asterisks (**),
the “AUTO,” “AUTOCR,”
“PRESORTED” (or “PRSRT”),
“CUSTOMIZED MARKETMAIL” (or
“CUST MKTMAIL” or “CMM”), or
“Single-Piece” (or “SNGLP”’) marking
also may be placed on the line directly
above or two lines above the address in
a mailer keyline or a manifest keyline,
or it may be placed above the address
and below the postage in an MLOCR
ink-jet printed date correction/meter
drop shipment line. Alternatively, the
“AUTO,” “AUTOCR,” “PRSRT,” or
“SNGLP” marking may be placed to the
left of the barcode clear zone (subject to
the standards in C840) on letter-size

pieces.
* * * * *

M030 Containers

* * * * *
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Mo032 Barcoded Labels

1.0 BASIC STANDARDS—TRAY AND
SACK LABELS

* * * * *

Exhibit 1.3 3-Digit Content Identifier
Numbers

[Revise Exhibit 1.3 by adding the following
entries before “ECR Irregular Parcels—
Nonautomation” to read as follows:]

* * * * *

STANDARD MAIL

Class and mailing CIN Human-readable content line
CIMM (IETEEF TFAYS) .euteetteetee ittt ettt ettt ettt et e te e e bt e sbe e e bt e eab e e bt e ea bt e ohe e sab e e be e ea b e e abeeeabeesabeenbeeanbeenbeesnneenns 206 | DEL LTR STD CMM MAN
CMM (flat trays) .... 207 | DEL FLTS STD CMM MAN
(1Y 1Y - 1o ) PP RTO PP RTOPRTRPRN 205 | DEL STD CMM MAN

* * * * *

Mo033 Sacks and Trays
1.0 BASIC STANDARDS

1.2 Standard Containers

[Revise 1.2 by inserting new sentence after
first sentence to read as follows:]

* * * Containers for Customized
MarketMail are specified in M660.

* * %

* * * * *

[Revise Exhibit 1.2 by adding the following

* * * * *
entry at the end to read as follows:]
Malil class Processing USPS Container category
* * * * * * * * * * * * * * *
Standard mail * * * * * * * * * *
Customized MarketMail under | Letter tray (with sleeve), flat tray
M660. (with green lid inverted), white

sack

* * * * *

M070 Mixed Classes

* * * * *

M072 Express Mail and Priority Mail
Drop Shipment

1.0 BASIC STANDARDS
1.1 Enclosed Mail

[Revise last sentence of 1.1 to read as
follows:]

* * * When a drop shipment is
destined to a 5-digit facility, then
sacking or traying is not required for
letters or flats, if all enclosed presort
destination packages are destined to the
same 5-digit ZIP Code as the Express
Mail or Priority Mails pouch, sack, or

container.
* * * * *

1.3 Containers for Expedited
Transport

[Revise 1.3 to read as follows:]

Acceptable containers for expedited
transport are as follows:

a. An Express Mail drop shipment
must be contained in a blue and orange
Express Mail pouch, except that
Customized MarketMail pieces under
E660 may be contained in USPS-
provided Express Mail envelopes and
cartons or in any properly labeled
container supplied by the mailer.

b. A Priority Mail drop shipment must
be contained in either an orange Priority
Mail sack or a letter-size tray, except
that Customized MarketMail pieces
under E660 may be contained in USPS-
provided Priority Mail envelopes and
cartons or in any properly labeled

container supplied by the mailer.
* * * * *

1.7 Label 23
[Revise 1.7 to read as follows:]

As an alternative to sacks for Priority
Mail drop shipments, letter trays or
mailer-supplied containers for
Customized MarketMail pieces under
E660 may be used as follows:

a. Label 23 is affixed to the letter tray
or mailer-supplied container. A single
Label 23 may be used to identify two
letter trays strapped together. Mailer-
supplied containers may not be
strapped together.

b. If two letter trays are strapped
together, each tray must be of identical
size and individually strapped under
M033.1.5. Label 23 must be affixed to
the sleeve of the top tray before
strapping. The trays must be strapped
securely around the length of the two
trays.

c. The total weight of two trays
strapped together or mailer-supplied
containers used for CMM may not
exceed 70 pounds.

* * * * *

M600 Standard Mail

* * * * *

[Add new M660 to read as follows:]
M660 Customized MarketMail
Summary

M660 describes the basic preparation
and marking standards for Customized
MarketMail (CMM) pieces meeting the
eligibility standards in E660.

1.0 BASIC STANDARDS
1.1 All Mailings

All mailings and all pieces in each
mailing prepared as Customized
MarketMail (CMM) are subject to
specific preparation standards in 1.0
and 2.0 and to these general standards:

a. All pieces must meet the standards
for basic eligibility in E610 and specific
eligibility in E660. Nonprofit Standard
Mail pieces must meet the additional
eligibility standards in E670.

b. CMM pieces must not be part of a
mailing containing any other type of
Standard Mail pieces.

c. Each mailing must meet the
applicable standards for mail
preparation in M010 and M020 and the
following:

(1) Subject to the marking standards
in M012, Regular Standard Mail pieces
must be marked “Presorted Standard”
(or “PRSRT STD”) and Nonprofit
Standard Mail pieces must be marked
“Nonprofit Organization” (or
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“Nonprofit Org.” or “Nonprofit”). All
pieces must also be marked
“Customized MarketMail,” “CUST
MKTMAIL,” or “CMM.”

(2) At the mailer’s option, a carrier
route information line under M014 may
be added. If this option is used, a carrier
route code must be applied to every
piece in the mailing and must be
applied using CASS-certified software
and the current USPS Carrier Route File
scheme, hard copy Carrier Route Files,
or another AIS product containing
carrier route information, subject to
A930 and A950. Carrier route
information must be updated within 90
days before the mailing date.

d. All pieces in the mailing must meet
the specific sortation and preparation
standards in M660.

e. Pieces are subject to the rate
eligibility specified in E660.

1.2 Postage

CMM is subject to the same options of
postage payment (precanceled stamps,
metered postage, or permit imprint) for
Standard Mail pieces as permitted
under P600.

1.3 Documentation

A complete, signed postage statement,
using the correct USPS form or an
approved facsimile with the residual
shape surcharge, must accompany each
mailing. The mailer must also provide
an extra copy of the postage statement
and a sample of the CMM mailpiece.
The sample and the copy postage
statement are then forwarded by the
USPS to the New York Rates and
Classification Service Center (see G042
for address). Mailings of nonidenticial-
weight pieces or mailings using more
than three different types of containers
must also be supported by standardized
documentation meeting the standards in
Po12.

Documentation for nonidentical-
weight pieces is not required if the
correct rate is affixed to each piece.

2.0 PREPARATION
2.1 Packaging

Two or more pieces to the same 5-
digit destination must be packaged
under M020 in any container to
maintain the integrity and stability of
the pieces throughout transit and
handling. The maximum weight for any
package is 20 pounds. Pieces of irregular
thickness must also be counterstacked
as provided in M020. At the mailer’s
option, CMM may be prepared in carrier
route packages, subject to the applicable
standards in M050 and E630.

2.2 Containers

If more than three types of containers
are used, the mailing must be prepared
using an approved manifest mailing
system (MMS) under P910, unless the
Business Mailer Support (BMS) manager
approves another postage payment
system. Each mailing presented in
mailer-supplied containers must be
accompanied by sample containers for
tare weight calculations. The size of the
containers must be appropriate to the
dimensions of the pieces, and the
number of containers must be
appropriate to the volume of pieces in
the mailing. If Express Mail or Priority
Mail drop shipment is used, containers
are subject to the standards in M072.

2.3 Containerizing and Labeling

Mail must be prepared in 5-digit, 5-
digit scheme using L606, or 5-digit
carrier route containers, with no
minimum volume (piece or weight)
required for an individual container. In
addition to the required labeling,
mailer-supplied containers must be
marked “DELIVERY UNIT—OPEN AND
DISTRIBUTE” on the container label or
on the address side of the container.
Containers are prepared and labeled as
follows:

a. PVDS drop shipments must be
prepared in 5-digit or 5-digit carrier
route letter trays, sacks, or in mailer-
supplied containers and labeled as
follows:

(1) Line 1: City, state, and 5-digit ZIP
Code on mail.

(2) Line 2: “DEL LTR STD CMM
MAN?” (for letter trays); “DEL FLTS STD
CMM MAN?” (for flat trays); “DEL STD
CMM MAN” (for sacks or mailer-
supplied containers).

(3) Line 3: Office of mailing or mailer
information (see M031).

b. Express Mail and Priority Mail drop
shipments must be prepared in USPS-
provided Express Mail or Priority Mail
containers (i.e., pouches, sacks, cartons,
or envelopes) or in mailer-supplied
containers and must be labeled under
Mo72.

* * * * *

P Postage and Payment Methods
P000 Basic Information

* * * * *

P040 Permit Imprints

* * * * *

4.0 INDICIA FORMAT
Exhibit 4.1b Indicia Formats

[Add an example of “Cust MktMail,” permit
imprint indicia to read as follows:]

PRSRT STD
CUST MKTMAIL
U.S. POSTAGE PAID

NEW YORK, NY
PERMIT NO. 1

R Rates and Fees

* * * * *

R600 Standard Mail
1.0 REGULAR STANDARD MAIL

* * * * *

1.2 Nonletters—3.3 oz. or Less
* * * * *

[Add footnote 2 to “Presorted” to read as
follows:]

2. Customized MarketMail pieces are
subject to the Basic nondestination
entry nonletter rate, plus the residual

shape surcharge.
* * * * *

3.0 NONPROFIT STANDARD MAIL

* * * * *

3.2 Nonletters—3.3 oz. or Less
* * * * *

[Add footnote 2 to “Presorted” to read as
follows:]

2. Customized MarketMail pieces are
subject to the Basic nondestination
entry nonletter rate, plus the residual

shape surcharge.
* * * * *

S Special Services

S000 Miscellaneous Services

* * * * *

S070 Mixed Classes

1.0 BASIC INFORMATION

1.1 Priority Mail Drop Shipment
[Revise 1.0 to read as follows:]

For a Priority Mail drop shipment, no
special services may be added to the
Priority Mail segment, and the mail
enclosed may receive only the following
services:

a. First-Class Mail pieces may be sent
with Certified Mail service or special
handing, or, for First-Class Mail parcels
only, electronic option Delivery
Confirmation service or electronic
option Signature Confirmation service.

b. Standard Mail pieces subject to the
residual shape surcharge (except
Customized MarketMail pieces) may be
sent with electronic option Delivery
Confirmation service.

c. Package Services mail may be sent
with special handling or, for Package



40782

Federal Register/Vol. 68, No. 131/ Wednesday, July 9, 2003/Rules and Regulations

Services parcels only, electronic option
Delivery Confirmation service or
electronic option Signature
Confirmation service.

* * * * *

S500 Special Services for Express Mail

* * * * *

2.0 EXPRESS MAIL DROP SHIPMENT

[Revise 2.0 to read as follows:]

For an Express Mail drop shipment,
the content of each Express Mail pouch
is considered one mailpiece for
indemnity coverage, and the mail
enclosed may receive only the following
services:

a. First-Class Mail pieces may be sent
with Certified Mail service or special
handing, or, for First-Class Mail parcels
only, electronic option Delivery
Confirmation service or electronic
option Signature Confirmation service.

b. Priority Mail pieces may be sent
with Certified Mail service, special
handing, electronic option Delivery
Confirmation, or electronic option
Signature Confirmation.

c. Standard Mail pieces subject to the
residual shape surcharge (except
Customized MarketMail) may be sent
with electronic option Delivery
Confirmation service.

d. Package Services mail may be sent
with special handling or, for Package
Services parcels only, electronic option
Delivery Confirmation service or
electronic option Signature

Confirmation service.
* * * * *

I Index Information

1000 Information

* * * * *

1020 References

* * * * *

1022  Subject Index

* * * * *

[Add the following two entries to read as
follows:]

Customized MarketMail, C600, E660,
M660

Standard Mail
MAIL PREPARATION
* * * * *

CUSTOMIZED MARKETMAIL, M660

* * * * *

An appropriate amendment to 39 CFR
part 111 to reflect these changes will be
published.

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 03-17351 Filed 7—-8—03; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[NC-200317; FRL-7511-6]

Approval and Promulgation of Air
Quality Implementation Plans;
Mecklenburg County, NC Update to
Materials Incorporated by Reference

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; notice of
administrative change.

SUMMARY: EPA is revising the format of
materials submitted by North Carolina
that are incorporated by reference (IBR)
into the Mecklenburg County portion of
the North Carolina State
implementation plan (SIP). The
regulations affected by this update have
been previously submitted by the Local
agency through the State agency and
approved by EPA. This update affects
the SIP materials that are available for
public inspection at the Office of the
Federal Register (OFR), Office of Air and
Radiation Docket and Information
Center, and the Regional Office.
EFFECTIVE DATE: This action is effective
July 9, 2003.

ADDRESSES: SIP materials which are
incorporated by reference into 40 CFR
part 52 are available for inspection at
the following locations: Environmental
Protection Agency, Region 4, 61 Forsyth
Street, SW., Atlanta, GA 30303; Office of
Air and Radiation Docket and
Information Center, Room B-108, 1301
Constitution Avenue, (Mail Code 6102T)
NW., Washington, DC 20460, and Office
of the Federal Register, 800 North
Capitol Street, NW., Suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Ms.
Rosymar De La Torre Colon at the above
Region 4 address or at (404) 562—8965.
E-mail: delatorre.rosymar@epa.gov.
SUPPLEMENTARY INFORMATION: The SIP is
a living document which the State can
revise as necessary to address the
unique air pollution problems in the
State. Therefore, EPA from time to time
must take action on SIP revisions
containing new and/or revised
regulations as being part of the SIP. On

May 22, 1997, (62 FR 27968) EPA
revised the procedures for incorporating
by reference Federally-approved SIPs, as
a result of consultations between EPA
and OFR. The description of the revised
SIP document, IBR procedures and
“Identification of plan’’ format are
discussed in further detail in the May
22,1997, Federal Register document.
On October 22, 2002, EPA published a
document in the Federal Register (67
FR 64999) beginning the table for
Mecklenburg County, North Carolina
IBR material. In this document EPA is
doing the update to the material being
IBRed.

EPA has determined that today’s rule
falls under the “good cause” exemption
in section 553(b)(3)(B) of the
Administrative Procedures Act (APA)
which, upon finding “good cause,”
authorizes agencies to dispense with
public participation and section
553(d)(3) which allows an agency to
make a rule effective immediately
(thereby avoiding the 30-day delayed
effective date otherwise provided for in
the APA). Today’s rule simply codifies
provisions which are already in effect as
a matter of law in Federal and approved
State programs. Under section 553 of the
APA, an agency may find good cause
where procedures are “impractical,
unnecessary, or contrary to the public
interest.” Public comment is
“unnecessary’”’ and “contrary to the
public interest” since the codification
only reflects existing law. Immediate
notice in the CFR benefits the public by
updating citations.

Statutory and Executive Order Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
State law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
State law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under State law and does not impose
any additional enforceable duty beyond
that required by State law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
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Unfunded Mandates Reform Act of 1995
(Public Law 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a State rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve State choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. section 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 8,
2003. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: May 9, 2003.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

» Chapter, title 40, Code of Federal
Regulations, is amended as follows:

PART 52—[AMENDED]

= 1. The authority for citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart Il

= 2. Section 52.1770 is amended by
revising paragraph (b) and table 3 to
paragraph (c) to read as follows:

§52.1770 Identification of plan.

* * * * *

(b) Incorporation by reference. (1)
Material listed in paragraph (c) of this
section with an EPA approval date prior
to December 1, 2002, for North Carolina
(Table 1 of the North Carolina State
Implementation Plan) and January 1,
2003 for Mecklenburg County, North
Carolina (Table 3 of the North Carolina
State Implementation Plan), was
approved for incorporation by reference
by the Director of the Federal Register
in accordance with 5 U.S.C. 552(a) and
1 CFR part 51. Material is incorporated
as it exists on the date of the approval,
and notice of any change in the material
will be published in the Federal
Register. Entries in paragraphs (c) of
this section with EPA approval dates
after January 1, 2003, will be
incorporated by reference in the next
update to the SIP compilation.

(2) EPA Region 4 certifies that the
rules/regulations provided by EPA in
the SIP compilations at the addresses in
paragraph (b)(3) of this section are an
exact duplicate of the officially
promulgated State rules/regulations
which have been approved as part of the
State and Local implementation plans
listed in paragraph (b)(1) of this section.

(3) Copies of the materials
incorporated by reference may be
inspected at the Region 4 EPA Office at
61 Forsyth Street, SW., Atlanta, GA
30303; the Office of the Federal Register,
800 North Capitol Street, NW., Suite
700, Washington, DGC; or at the EPA,
Office of Air and Radiation Docket and
Information Center, Room B-108, 1301
Constitution Avenue, (Mail Code 6102T)
NW., Washington, DC 20460.

(C) * Kk %

TABLE 3.—EPA APPROVED MECKLENBURG COUNTY REGULATIONS

State citation

Title/subject

State effec-
tive date

EPA approval date Comments

Article 1.000 Permitting Provisions for Air Pollution Sources, Rules and Operating Regulations for Acid Rain Sources, Title V and

Toxic Air Pollutants

Section 1.5100 General Provisions and Administrations

Declaration of Policy
Definition of Terms
Enforcement Agency

06/14/1990 | 05/02/91, 56 FR 20140.
11/21/2000 | 10/22/02, 67 FR 64999.
06/14/1990 | 05/02/91, 56 FR 20140.
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TABLE 3.—EPA APPROVED MECKLENBURG COUNTY REGULATIONS—Continued

State effec-

State citation Title/subject tive date EPA approval date Comments
1.5104 ....cccoeenneen. General Duties and Powers of the Director, With the Approval of | 06/14/1990 | 05/02/91, 56 FR 20140.
the Board.
15111 .. General Recordkeeping, Reporting and Monitoring Requirements 07/01/96 | 06/30/03, 68 FR 38631.

Section 1.5200 Air Quality Permits

PUrpOSE @nd SCOPE ......oocvieriiiiiieiie et

Applicability .............
Applications

Action on Application; Issuance of Permit .
Commencement of Operation
Application Processing Schedule ..
Incorporated By Reference

Confidential Information

Compliance Schedule for Previously Exempted Activities
Retention of Permit at Permitted Facility
Applicability Determinations
Similar Facilities ....
Permitting of Facilities at Multiple Temporary Sites
Permitting Rules and Procedures

Permitting of Numerous

Permit Fees

Issuance, Revocation, and Enforcement of Permits .............cc.......

Hearings

Expedited Application Processing Schedule

06/14/1990
11/21/2000
07/01/96
07/01/96
07/01/96
07/01/96
06/06/1994
06/14/1990
06/14/1990
06/06/1994
06/14/1990
06/06/1994
06/06/1994
06/14/1990
07/01/96
07/01/96
06/06/1994
06/14/1990

05/02/91, 56 FR 20140.
10/22/02, 67 FR 64999.
06/30/03, 68 FR 38631.
06/30/03, 68 FR 38631.
06/30/03, 68 FR 38631.
06/30/03, 68 FR 38631.
07/28/95, 60 FR 38715.
05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
07/28/95, 60 FR 38715.
05/02/91, 56 FR 20140.
07/28/95, 60 FR 38715.
07/28/95, 60 FR 38715.
05/02/91, 56 FR 20140.
06/30/03, 68 FR 38631.
06/30/03, 68 FR 38631.
07/28/95, 60 FR 38715.
05/02/91, 56 FR 20140.

Section 1.5300 Enforcement; Variances; Judicial Review

1.5301 Special Enforcement Procedures ..........cocovvvvviieiiieiieniienec e 06/14/1990 | 05/02/91, 56 FR 20140.
1.5302 ... Criminal PENAMIES .......ooveivieiiriieieiieeee e 06/14/1990 | 05/02/91, 56 FR 20140.
1.5303 ... CiVIl INJUNCHION .t 06/14/1990 | 05/02/91, 56 FR 20140.
1.5304 ... CiVIl PENAILIES ..ot 06/14/1990 | 05/02/91, 56 FR 20140.
1.5305 ... VAMANCES ...ttt 07/01/96 | 06/30/03, 68 FR 38631.
1.5306 ... HEAMNGS .o 07/01/96 | 06/30/03, 68 FR 38631.
1.5307 JUAICIAl REVIBW ...ttt 06/14/1990 | 05/02/91, 56 FR 20140.
Section 1.5600 Transportation Facility Procedures
JUAICIAl REVIBW ...ttt 07/01/96 | 06/30/03, 68 FR 38631.
Judicial Review .... 07/01/96 | 06/30/03, 68 FR 38631.

Article 2.0000 Air Pollution Control Regulations and Procedures
Section 2.0100 Definitions And References

Definitions ........cccccvvenes

Incorporated By Reference

06/14/1990
06/14/1990

05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.

Section 2.0200 Air Pollution Sources

2.0201 ..o Classification of Air Pollution SOUICeS ........ccccccerieeriieiiiicniiiieee. 06/14/1990 | 05/02/91, 56 FR 20140.
2.0202 ....occoveiinn Registration of Air Pollution SOUICES ........ccccevveiiiiniienieiiecreceene 06/14/1990 | 05/02/91, 56 FR 20140.
Section 2.0300 Air Pollution Emergencies
2.0301 PUIPOSE . 06/14/1990 | 05/02/91, 56 FR 20140.
2.0302 ... EPISOdE CHtErIA ...cc.vviiiiiiiieiiiieiee e 06/14/1990 | 05/02/91, 56 FR 20140.
2.0303 ... Emission Reduction Plans ..........ccccciiiiiiieniiiniiiieiceeesee e 06/14/1990 | 05/02/91, 56 FR 20140.
2.0304 ... Preplanned Abatement Program ...........cccoceeiiiieeiiiiieniieeenieee s 06/14/1990 | 05/02/91, 56 FR 20140.
2.0305 ... Emission Reduction Plan: Alert Level .........cccocoviiiiieniiiieniiieennes 06/14/1990 | 05/02/91, 56 FR 20140.
2.0306 ... Emission Reduction Plan: Warning Level ........ccccccoccvevviieeniieeennns 06/14/1990 | 05/02/91, 56 FR 20140.
2.0307 Emission Reduction Plan: Emergency Level ..........cccccooviiiiiinnnns 06/14/1990 | 05/02/91, 56 FR 20140.

Section 2.0400 Ambient Air Quality Standards

Purpose

SUIUP OXIAES ..veiiiiiie ettt e e

Total Suspended Particulates

Carbon Monoxide
Ozone
Nitrogen Dioxide

[T Lo PO OUUUPUUPRRSUPPNY

PM10 Particulate Matter

06/14/1990
06/14/1990
06/14/1990
06/14/1990
06/14/1990
06/14/1990
06/14/1990
06/14/1990

05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
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TABLE 3.—EPA APPROVED MECKLENBURG COUNTY REGULATIONS—Continued
State citation Title/subject S}?}: ggteec' EPA approval date Comments

Section 2.0500 Emission Control Standards

2.0531 ...
2.0532
2.0533
2.0535 ...
2.0538 ...
2.0539

Compliance With Emission Control Standards ...........cccocceeeviieeenne
Purpose
Particulates from Fuel Burning Indirect Heat Exchangers ......
Particulates from Wood Burning Indirect Heat Exchangers ...
Particulates from Hot Mix Asphalt Plants
Particulates from Chemical Fertilizer Manufacturing Plants ...
Particulates from Pulp and Paper Mills ...........cccocceeviiniienes
Particulates from Mica or Feldspar Processing Plants ...................
Particulates from Sand, Gravel, or Crushed Stone Operations .....
Particulates from Lightweight Aggregate Processes
Particulates from Wood Products Finishing Plants ............c.cccceee.
Particulates from Portland Cement Plants ..........cccccevieiiieniciinene
Particulates from Ferrous Jobbing Foundries ...........cccccecviniinnnene
Particulates from Miscellaneous Industrial Processes ............c.......
Sulfur Dioxide Emissions from Combustion Sources .....................
Emissions From Plants Producing Sulfuric Acid ..........cccccoevieinene
Miscellaneous Volatile Organic Compound EmIssions ...................
Control of Nitrogen Dioxide and Nitrogen Oxides Emissions .........
Control of Conical INCINErators .........c.cccooveeiiiiiiiiiiiesie e
Emissions from Spodumene Ore ROAStiNG .......ccccovvveeriieeeeniieeennnns
Prevention of Significant Deterioration
Sources in Nonattainment Areas
Sources Contributing to an Ambient Violation ..........ccccccceviiiieenne.
Stack HEIGNT ....oooieiiieee e
Excess Emissions Reporting and Malfunctions
Control of Ethylene Oxide Emissions
Odor Control of Feed Ingredient Manufacturing Plants ..................

06/14/1990
06/14/1990
06/14/1990
06/14/1990
06/14/1990
06/14/1990
06/14/1990
06/14/1990
06/14/1990
06/14/1990
06/14/1990
06/14/1990
06/14/1990
06/14/1990
06/14/1990
06/14/1990
11/21/2000
06/14/1990
11/21/2000
06/14/1990
06/14/1990
06/14/1990
06/14/1990
06/14/1990
06/14/1990
06/14/1990
06/14/1990

05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
10/22/02, 67 FR 64999.
05/02/91, 56 FR 20140.
10/22/02, 67 FR 64999.
05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.

Section 2.0600 Monitoring: Recordkeeping: Reporting

2.0601 PUrpose and SCOPE ......cccuveriiiiieiiiii et 06/14/1990 | 05/02/91, 56 FR 20140.
2.0602 ... DEFINILIONS ...eiieeeiiesieee sttt ee s 06/14/1990 | 05/02/91, 56 FR 20140.
2.0604 ... Exceptions to Monitoring and Reporting Requirements ................ 06/14/1990 | 05/02/91, 56 FR 20140.
2.0605 ... General Recordkeeping and Reporting Requirements ................... 06/14/1990 | 05/02/91, 56 FR 20140.
2.0606 ... Sources Covered by Appendix P of 40 CFR Part 51 ...........ccc...... 06/14/1991 | 05/02/91, 56 FR 20140.
2.0607 ... Large Wood and Wood-Fossil Fuel Combination Units ................. 06/14/1990 | 05/02/91, 56 FR 20140.
2.0608 ... Other Large Coal or Residual Oil BUINErS .........cccceeviiieeiiiieeniieeene 06/14/1990 | 05/02/91, 56 FR 20140.
2.0610 ... Delegation Federal Monitoring Requirements ...........cccocceeeviveeennns 11/21/2000 | 10/22/02, 67 FR 64999.
2.0611 ... Monitoring Emissions From Other SOUrCes ........cccccceevneeeenieeeennns 06/14/1990 | 05/02/91, 56 FR 20140.
2.0612 ... Alternative Monitoring and Reporting Procedures ............cccceeeueeee. 06/14/1990 | 05/02/91, 56 FR 20140.
2.0613 ..o Quality ASSUranCe Program ........cccccecuieiieiirienieniieesee e 06/14/1990 | 05/02/91, 56 FR 20140.
2.0614 ..o Compliance Assurance MONItOMNNG ......cccoovcvveiiiiiiienieeiiee e 06/14/1990 | 05/02/91, 56 FR 20140.
2.0615 ...ocovvennnee. [DT] (=T T 1o USRS 06/14/1990 | 05/02/91, 56 FR 20140.
Section 2.0800 Transportation Facilities
2.0801 Purpose and Scope 06/14/1990 | 05/02/91, 56 FR 20140.
2.0802 ... Definitions .............. 06/14/1990 | 05/02/91, 56 FR 20140.
2.0803 ... Highway Projects .... 06/14/1990 | 05/02/91, 56 FR 20140.
2.0804 ..o AIrPOrt FACIlItIES ....oouvireeeiiiieeiciee s 06/14/1990 | 05/02/91, 56 FR 20140.

Section 2.0900 Volatile Organic Compounds

DEfiNItIONS ...ooiiiiiiiiii e
APPIICADIILY .ot
Recordkeeping: Reporting: Monitoring .........c.cccooevvvvenienieeneeinens
CirCUMVENLION ...ocoeoiiieiiceeeee e
Equipment Installation Compliance Schedule
Compliance Schedules for Sources In New Nonattainment Areas

Alternate Compliance Schedule ...........ccccveiiiiiiniiieiee e
General Provisions on Test Methods and Procedures ...................
Determination of Volatile Content of Surface Coatings ..................
Determination of VOC Emission Control System Efficiency ...........
Determination of Solvent Metal Cleaning VOC Emissions .............
Determination: VOC Emissions From Bulk Gasoline Terminals .....
Automobile and Light-Duty Truck Manufacturing ...........cccccceeeenunen.
Can Coating
COIl COALING .uvveeeiiiieeiiie ettt e e et e e e e e e e e eneee e e
Paper Coating
Fabric and Vinyl Coating ........c.ccoiieiiiiiiieniesee e

03/01/1991
11/21/2000
07/01/1991
06/14/1990
06/14/1990
06/14/1990
06/14/1990
07/01/1991
03/01/1991
06/14/1990
06/14/1990
06/14/1990
06/14/1990
06/14/1990
06/14/1990
06/14/1990
06/14/1990

06/23/94, 59 FR 32362.
10/22/02, 67 FR 64999.
06/23/94, 59 FR 32362.
05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
06/23/94, 59 FR 32362.
06/23/94, 59 FR 32362.
05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
05/02/91, 56 FR 20140.
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State citation Title/subject S:ia\‘/t: ggg' EPA approval date Comments

Metal FUrniture Coating .........ccuveereriernieeenieee e 06/14/1990 | 05/02/91, 56 FR 20140.

Surface Coating of Large ApplianCces .........cccccvvieniiciiicnininieenee. 06/14/1990 | 05/02/91, 56 FR 20140.

Magnet Wire COALING .....ccveeeririeeiiiieeriiee et 06/14/1990 | 05/02/91, 56 FR 20140.

Petroleum Liquid Storage in Fixed Roof Tanks 06/14/1990 | 05/02/91, 56 FR 20140.

Bulk Gasoline Plants .........c.ccoovivevinviinniennens 06/14/1990 | 05/02/91, 56 FR 20140.

Bulk Gasoline TerminalS ..........ccccoevvuviiiiieeiiiiiiiieee et 06/14/1990 | 05/02/91, 56 FR 20140.

Gasoline Service Stations Stage | .......cccceeviiveeiiiieeiiiie e 06/14/1990 | 05/02/91, 56 FR 20140.

Petroleum Refinery .......cccoceveneenn. 06/14/1990 | 05/02/91, 56 FR 20140.

Solvent Metal Cleaning .... 06/14/1990 | 05/02/91, 56 FR 20140.

Cuthback ASPhalt .........ccooeiiiiii e 06/14/1990 | 05/02/91, 56 FR 20140.

Gasoline Truck Tanks and Vapor Collection Systems ................... 06/14/1990 | 05/02/91, 56 FR 20140.

Petroleum Liquid Storage in External Floating Roof Tanks ... 06/14/1990 | 05/02/91, 56 FR 20140.

Coating of Miscellaneous Metal Parts and Products .............. 06/14/1990 | 05/02/91, 56 FR 20140.

Factory Surface Coating of Flat Wood Paneling ...........ccccoeeeivenns 06/14/1990 | 05/02/91, 56 FR 20140.

GraphiC AMtS ..oviiieiiiee e 06/14/1990 | 05/02/91, 56 FR 20140.

Manufacture of Pneumatic Rubber Tires .......cccccceeevvnnns 06/14/1990 | 05/02/91, 56 FR 20140.

Determination of Volatile Organic Compound Emissions . 06/14/1990 | 05/02/91, 56 FR 20140.

. Determination of Leak Tightness and Vapor Leaks ..........ccccocu.. 06/14/1990 | 05/02/91, 56 FR 20140.
2.0941 ......coeeen Alternative Method for Leak Tightness .........cccccoveeeiiieeniiieennnnnn. 06/14/1990 | 05/02/91, 56 FR 20140.
Determination of Solvent in Filter Waste ............cccoccveeienee. 06/14/1990 | 05/02/91, 56 FR 20140.

Synthetic Organic Chemical and Polymer Manufacturing 06/14/1990 | 05/02/91, 56 FR 20140.

Manufacture of Polyethylene, Polypropylene and Polystyrene ...... 06/14/1990 | 05/02/91, 56 FR 20140.

Petroleum Dry Cleaning ........cccceeiuiieiiiiieniiee e 06/14/1990 | 05/02/91, 56 FR 20140.

[FR Doc. 03-16581 Filed 7—8-03; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[GA-60, GA—61-200332(a); FRL-7524-6]

Approval and Promulgation of

Implementation Plans; Georgia:
Approval of Revisions to State

Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The EPA is approving the
State Implementation Plan (SIP)
revisions submitted by the State of
Georgia, through the Georgia
Environmental Protection Division
(GAEPD), on July 1, 2002, and January
10, 2003. These revisions pertain to
Rules for Air Quality Control and Rules
for Enhanced Inspection and
Maintenance.

DATES: This direct final rule is effective
September 8, 2003 without further
notice, unless EPA receives adverse
comment by August 8, 2003. If adverse
comment is received, EPA will publish
a timely withdrawal of the direct final
rule in the Federal Register and inform
the public that the rule will not take
effect.

ADDRESSES: Comments may be
submitted by mail to: Scott M. Martin;

Regulatory Development Section; Air
Planning Branch; Air, Pesticides and
Toxics Management Division; U.S.
Environmental Protection Agency
Region 4; 61 Forsyth Street, SW.,
Atlanta, Georgia 30303-8960.
Comments may also be submitted
electronically, or through hand
delivery/courier, please follow the
detailed instructions described in (part
(D(B)(1)({) through (iii)) of the
SUPPLEMENTARY INFORMATION section.
FOR FURTHER INFORMATION CONTACT:
Scott M. Martin, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, Region 4, U.S.
Environmental Protection Agency, 61
Forsyth Street, SW., Atlanta, Georgia
30303-8960. The telephone number is
(404) 562—9036. Mr. Martin can also be
reached via electronic mail at
martin.scott@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. How Can I Get Copies of This
Document and Other Related
Information?

1. The Regional Office has established
an official public rulemaking file
available for inspection at the Regional
Office. EPA has established an official
public rulemaking file for this action
under GA-60, GA-61-200332. The
official public file consists of the
documents specifically referenced in
this action, any public comments
received, and other information related
to this action. Although a part of the

official docket, the public rulemaking
file does not include Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. The official public
rulemaking file is the collection of
materials that is available for public
viewing at the Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, Region 4, U.S. Environmental
Protection Agency, 61 Forsyth Street,
SW., Atlanta, Georgia 30303—8960. EPA
requests that if at all possible, you
contact the contact listed in the For
Further Information Contact section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 9 to 3:30
excluding federal Holidays.

2. Copies of the State submittal and
EPA’s technical support document are
also available for public inspection
during normal business hours, by
appointment at the State Air Agency.

Air Protection Branch, Georgia
Environmental Protection Division,
Georgia Department of Natural
Resources, 4244 International Parkway,
Suite 120, Atlanta, Georgia 30354.
Telephone (404) 363—7000.

3. Electronic Access. You may access
this Federal Register document
electronically through the
Regulation.gov Web site located at
http://www.regulations.gov where you
can find, review, and submit comments
on Federal rules that have been
published in the Federal Register, the
Government’s legal newspaper, and are
open for comment.
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For public commenters, it is
important to note that EPA’s policy is
that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing at the EPA Regional Office, as
EPA receives them and without change,
unless the comment contains
copyrighted material, CBI, or other
information whose disclosure is
restricted by statute. When EPA
identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
the official public rulemaking file. The
entire printed comment, including the
copyrighted material, will be available
at the Regional Office for public
inspection.

B. How and to Whom Do I Submit
Comments?

You may submit comments
electronically, by mail, or through hand
delivery/courier. To ensure proper
receipt by EPA, identify the appropriate
rulemaking identification number by
including the text “Public comment on
proposed rulemaking GA-60, GA-61—
200332.” in the subject line on the first
page of your comment. Please ensure
that your comments are submitted
within the specified comment period.
Comments received after the close of the
comment period will be marked “late.”
EPA is not required to consider these
late comments.

1. Electronically. If you submit an
electronic comment as prescribed
below, EPA recommends that you
include your name, mailing address,
and an e-mail address or other contact
information in the body of your
comment. Also include this contact
information on the outside of any disk
or CD ROM you submit, and in any
cover letter accompanying the disk or
CD ROM. This ensures that you can be
identified as the submitter of the
comment and allows EPA to contact you
in case EPA cannot read your comment
due to technical difficulties or needs
further information on the substance of
your comment. EPA’s policy is that EPA
will not edit your comment, and any
identifying or contact information
provided in the body of a comment will
be included as part of the comment that
is placed in the official public docket,
and made available in EPA’s electronic
public docket. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment.

i. E-mail. Comments may be sent by
electronic mail (e-mail) to
martin.scott@epa.gov, please including

the text “Public comment on proposed
rulemaking GA-60, GA-61-200332.” in
the subject line. EPA’s e-mail system is
not an “anonymous access’’ system. If
you send an e-mail comment directly
without going through Regulations.gov,
EPA’s e-mail system automatically
captures your e-mail address. E-mail
addresses that are automatically
captured by EPA’s e-mail system are
included as part of the comment that is
placed in the official public docket, and
made available in EPA’s electronic
public docket.

ii. Regulation.gov. Your use of
Regulation.gov is an alternative method
of submitting electronic comments to
EPA. Go directly to Regulations.gov at
http://www.regulations.gov, then select
Environmental Protection Agency at the
top of the page and use the go button.
The list of current EPA actions available
for comment will be listed. Please
follow the online instructions for
submitting comments. The system is an
“anonymous access” system, which
means EPA will not know your identity,
e-mail address, or other contact
information unless you provide it in the
body of your comment.

ii1. Disk or CD ROM. You may submit
comments on a disk or CD ROM that
you mail to the mailing address
identified in Section 2, directly below.
These electronic submissions will be
accepted in WordPerfect, Word or ASCII
file format. Avoid the use of special
characters and any form of encryption.

2. By Mail. Send your comments to:
Scott M. Martin, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, Region 4, U.S.
Environmental Protection Agency, 61
Forsyth Street, SW., Atlanta, Georgia
30303-8960. Please include the text
“Public comment on proposed
rulemaking GA-60, GA-61-200332.” in
the subject line on the first page of your
comment.

3. By Hand Delivery or Courier.
Deliver your comments to: Scott M.
Martin; Regulatory Development
Section; Air Planning Branch; Air,
Pesticides and Toxics Management
Division 12th floor; U.S. Environmental
Protection Agency Region 4; 61 Forsyth
Street, SW., Atlanta, Georgia 30303—
8960. Such deliveries are only accepted
during the Regional Office’s normal
hours of operation. The Regional
Office’s official hours of business are
Monday through Friday, 9:00 to 3:30
excluding federal Holidays.

C. How Should I Submit CBI to the
Agency?

Do not submit information that you
consider to be CBI electronically to EPA.

You may claim information that you
submit to EPA as CBI by marking any
part or all of that information as CBI (if
you submit GBI on disk or CD ROM,
mark the outside of the disk or CD ROM
as CBI and then identify electronically
within the disk or CD ROM the specific
information that is CBI). Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

In addition to one complete version of
the comment that includes any
information claimed as CBI, a copy of
the comment that does not contain the
information claimed as CBI must be
submitted for inclusion in the official
public regional rulemaking file. If you
submit the copy that does not contain
CBI on disk or CD ROM, mark the
outside of the disk or CD ROM clearly
that it does not contain CBI. Information
not marked as CBI will be included in
the public file and available for public
inspection without prior notice. If you
have any questions about CBI or the
procedures for claiming CBI, please
consult the person identified in the FOR
FURTHER INFORMATION CONTACT section.

D. What Should I Consider as I Prepare
My Comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible.

2. Describe any assumptions that you
used.

3. Provide any technical information
and/or data you used that support your
views.

4. If you estimate potential burden or
costs, explain how you arrived at your
estimate.

5. Provide specific examples to
illustrate your concerns.

6. Offer alternatives.

7. Make sure to submit your
comments by the comment period
deadline identified.

8. To ensure proper receipt by EPA,
identify the appropriate regional file/
rulemaking identification number in the
subject line on the first page of your
response. It would also be helpful if you
provided the name, date, and Federal
Register citation related to your
comments.

II. Background

On July 1, 2002, and January 10, 2003,
the GAEPD submitted revisions to the
Georgia SIP. These revisions pertain to
Chapter 391-3—1 Rules for Air Quality
Control and Chapter 391-3-20
Enhanced Inspection and Maintenance.
The revisions are described below.
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IIL. Analysis of State’s Submittal

Description of Revisions Submitted on
July 1, 2002

Chapter 391-3-1: Rules For Air Quality
Control

Rule 391-3-1.01(nnnn) “Procedures
for Testing and Monitoring Sources of
Air Pollutants” was amended to include
the most recent version of the test
manual dated April 3, 2002.

Rule 391-3-1-.02(2)(a)(7) “Excess
Emissions”” was amended to add
circumstances in which subparagraphs
(i) and (ii) will not apply.
Subparagraphs (i) and (ii) allow excess
emissions during startup, shutdown, or
malfunction provided that certain
criteria for minimizing emissions are
met. Currently the only exception to this
allowance is for equipment subject to
New Source Performance Standards
(NSPS). This amendment expands this
exclusion to any State or federal
regulation that specifically states that an
emission standard applies during
startup, shutdown, and malfunctions.

Rule 391-3-1-.02(c) “Incinerators”
was amended to exempt Commercial/
Industrial/Solid Waste Incinerators
(CISWI) as they will be subject to the
more stringent New Source Performance
Standard (NSPS) for CISWI.

Rule 391-3-1-.02(2)(g) “Sulfur
Dioxide” was amended to exclude kraft
pulp mill recovery furnaces. This
portion of the rule was not intended to
apply to kraft pulp mill recovery boilers.
Therefore, the change in wording was
made to clarify that these units are
exempt from rule 391-3-1-.02(2)(g).
Kraft pulp mills are regulated under rule
391-3-1—-.02(2)(gg).

Rule 391-3-1-.02(2)(jjj) “NOx
Emissions from Electric Steam
Generating Units”’ was amended to
make the existing, less stringent,
requirements of the rule inapplicable
once the more stringent provisions of
the rule became effective May 1, 2003.

Chapter 391-3-20: Enhanced Inspection
and Maintenance

Rule 391-3-20-.03(7) “Covered
Vehicles; Exemptions” was amended to
update a reference to the Department of
Revenue to the Department of Motor
Vehicle Safety. The Department of
Motor Vehicle Safety now manages the
vehicle registration database in Georgia.

Rule 391-3-20-.06(5) “On-Road
Testing” was amended to revise the
requirements for payment of emission
reinspections as it relates to high
emitting vehicles identified by remote
sensing.

Rule 391-3-20-.19(2) “Management
Contractor” was amended to update a
reference to the Department of Revenue.

Rule 391-3-20-.21(3) “Program
Administration Fees’” was amended to
remove a reference to disbursement of
the administrative fees.

Description of Revisions Submitted on
January 10, 2003

Chapter 391-3—1: Rules For Air Quality
Control

Rule 391-3-1-.01(nnnn) “Procedures
for Testing and Monitoring Sources of
Air Pollutants” was amended to include
the most recent version of the test
manual dated September 25, 2002.

Chapter 391-3-20: Enhanced Inspection
and Maintenance

Rule 391-3-20-.04 “Emission
Inspection Procedures” subparagraph
(2)(b)(1) was amended to remove an
outdated reference date.

Rule 391-3-20-.17 “Waivers” was
amended to update the repair waiver
cost for test year 2003.

IV. Final Action

EPA is approving the aforementioned
changes to the Georgia SIP because they
are consistent with the Clean Air Act
and Agency requirements.

The EPA is publishing this rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should adverse comments be filed. This
rule will be effective September 8, 2003
without further notice unless the
Agency receives adverse comments by
August 8, 2003.

If the EPA receives such comments,
then EPA will publish a document
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period.
Parties interested in commenting should
do so at this time. If no such comments
are received, the public is advised that
this rule will be effective on September
8, 2003 and no further action will be
taken on the proposed rule. Please note
that if we receive adverse comment on
an amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
we may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

V. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
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standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,

the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean

Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 8,
2003. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,

EPA APPROVED GEORGIA REGULATIONS

Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: June 26, 2003.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.
» Part 52 of chapter ], title 40, Code of

Federal Regulations, is amended as
follows:

PART 52—[AMENDED)]

» 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart L—Georgia

m 2.In §52.570(c), the table is amended
by revising entries for: “391-3-1.01";
“391-3-1.02(a)’; “391-3-1-02(g)”’;
“391-3-1-02(jjj)’; “391-3-20" to read
as follows:

§52.570 Identification of plan.
* * * * *
(C) * *x %

State effec-

State citation Title/subject tive date EPA approval date Explanation
* * * * * * *
391-3-1-.01 ..... DefinitionNS ......oeoeiiiiieiee e 12/30/02 July 9, 2003 [insert FR citation]
* * * * * * *
391-3-1- General ProvisSions ........ccccceeeiiieeiiiieesiieeeeies 07/17/02 July 9, 2003 [insert FR citation]
.02(2)(a).
* * * * * * *
391-3-1- SUIfUr DIOXIAE .vveeveveveeciiiee e s 07/17/02 July 9, 2003 [insert FR citation]
.02(2)(9).
* * * * * * *
391-3-1- NOx Emissions from Electric steam Gener- 07/17/02 July 9, 2003 [insert FR citation]
.02(2)(jij)- ating Units.
* * * * * * *
391-3-20 .......... Enhanced Inspection and Maintenance .......... 12/30/02 July 9, 2003 [insert FR citation]
* * * * * * *
* * * * *

[FR Doc. 03—17204 Filed 7—8-03; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81

[CA-282-0392; FRL-7515-3]

Approval and Promulgation of
Implementation Plans and Designation
of Areas for Air Quality Planning
Purposes; 1-Hour Ozone Standard for
Santa Barbara, CA

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: EPA is taking final action to
redesignate the Santa Barbara County
area to attainment for the 1-hour ozone
National Ambient Air Quality Standard
(NAAQS). EPA is also approving a 1-
hour ozone maintenance plan and motor
vehicle emissions budgets as revisions
to the Santa Barbara portion of the
California State Implementation Plan
(SIP).

EFFECTIVE DATE: This action is effective
August 8, 2003.

ADDRESSES: You can inspect copies of
the docket for this action during normal
business hours at EPA’s Region IX
office. Please contact Dave Jesson if you
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wish to schedule a visit. You can

inspect copies of the SIP materials at the

following locations:

U.S. EPA, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105—
3901.

California Air Resources Board, 1001 I
Street, Sacramento, California, 95812.

Santa Barbara County Air Pollution
Control District 26 Castilian Drive,
Suite B-23, Goleta, CA 93117.

The plan is also electronically
available at: http://www.sbcapcd.org/
sbe/download01.htm.

FOR FURTHER INFORMATION CONTACT.:
Dave Jesson, EPA Region IX, (415) 972—
3957, or jesson.david@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us,”
and “our” refer to EPA.

I. Background

On March 25, 2003 (68 FR 14382—
14388), we proposed to approve the 1-
hour ozone maintenance plan for Santa
Barbara County nonattainment area
(““Santa Barbara”), including the motor
vehicle emissions budgets, and to grant
the State’s request that we redesignate
the area to attainment, in accordance
with Clean Air Act (“CAA”’) section
107(d)(3)(E). The maintenance plan and
budgets are contained in the Final 2001
Clean Air Plan (““CAP”’), which was
adopted by the Santa Barbara County
Air Pollution Control District
(“SBCAPCD”’) on December 19, 2002,
and submitted by the California Air
Resources Board on February 21, 2003.
The proposal contains detailed
information on the SIP submittal and
our evaluation of the submittal against
applicable CAA provisions and EPA
policies relating to 1-hour ozone
maintenance SIPs and budgets.

In the proposal, we stated that final
approval would be contingent upon our
affirmative finding that the latest update
to California’s motor vehicle emissions
model, known as EMFAC2002, is
acceptable for purposes of SIP
development and transportation
conformity. On April 1, 2003 (68 FR
15720-15723), we published a Federal
Register notice stating our conclusion
that the EMFAC2002 emission factor
model is acceptable for use in SIP
development and transportation
conformity.

II. Public Comments

We received no public comment on
our proposed action.

III. EPA Action

In this document, we are finalizing
our proposed approval of the Final 2001
CAP for Santa Barbara as meeting

applicable provisions for 1-hour ozone
maintenance plans, under CAA sections
175A and 110(k)(3). As part of this
action, we are finalizing approval of the
following specific plan elements. We
indicate on which page of our proposal
the element is discussed.

(1) Approval of the emission
inventories for 1999, 2005, 2010, and
2015, including a growth conformity
allowance for the Vandenberg Air Force
Base, under CAA section 172(c)(3) and
175A—68 FR 14384.

(2) Approval of the maintenance
demonstration through 2015, under
CAA section 175A—68 FR 14384-5.

(3) Approval of the SBCAPCD
commitment to continue ambient
monitoring of the 1-hour ozone NAAQS,
under CAA section 175A—68 FR 14385.

(4) Approval of the SBCAPCD
commitment to track progress through
triennial updates to verify maintenance
of the 1-hour ozone NAAQS, under
CAA section 175A—68 FR 14385.

(5) Approval of the contingency
measures, under CAA section 175A(d)—
68 FR 14385 (Table 2).1

(6) Approval of the 2005 and 2015
motor vehicle emissions budgets for
volatile organic compounds (VOC) and
nitrogen oxides (NOx), under CAA
sections 176(c)(2) as adequate for
maintenance of the 1-hour ozone
NAAQS and for transportation
conformity purposes—68 FR 14385—
14386.

Finally, we are redesignating Santa
Barbara County to attainment for the 1-
hour ozone standard under CAA section
107(d)(3)(E).

As discussed, we finalize these
actions because, in a separate action, we
have found that the EMFAC2002
emission factor model is acceptable.

IV. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
‘“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule

10n August 27, 2002 (67 FR 54963), we approved

these same contingency measures under CAA
section 110(K)(3) as strengthening the existing SIP.
We are now approving them as meeting the
maintenance plan provisions of CAA 175A(d).

will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
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Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 8,
2003. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

40 CFR Part 81

Environmental protection, Air
pollution control, National parks,
Wilderness areas.

Dated: June 6, 2003.

Alexis Strauss,
Acting Regional Administrator, Region IX.
» Chapter, title 40 of the Code of

Federal Regulations is amended as
follows:

PART 52—[AMENDED]

» 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart F—California

= 2. Section 52.220 is amended by
adding paragraph (c)(314) to read as
follows:

CALIFORNIA—OZONE (1-HOUR STANDARD)

§52.220 Identification of plan.
* * * * *
(C) * x %

(314) New and amended plan for the
following agency was submitted on
February 21, 2003, by the Governor’s
designee.

(i) Incorporation by reference.

(A) Santa Barbara County Air
Pollution Control District.

(1) Emission Inventories, 1-hour
ozone maintenance demonstration,
commitments to continue ambient
monitoring and to track progress, and
contingency measures, as contained in
the Final 2001 Clean Air Plan adopted
on December 19, 2002.

* * * * *

PART 81—[AMENDED]

= 1. The authority citation for Part 81
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
m 2.In §81.305, the California Ozone (1—
Hour Standard) table is amended by
revising the entry for the Santa Barbara-
Santa Maria-Lompoc Area: to read as
follows:

§81.305 California.

* * * * *

Designation Classification
Designated area
Date * Type Date 1 Type
* * * * * * *
Santa Barbara-Santa Maria-LOmMPOC AFBa: .......cccciveeiiiiieiiiiiens eveertiieessteeeesnteeesseeeessnneeesneeeens Attainment.
Santa Barbara COoUNty .......ccocceeeiiiiiiiiieieiiee e August 8, 2003.
* * * * * * *

1This date is November 15, 1990, unless otherwise noted.

* * * * *

[FR Doc. 03—17210 Filed 7-8-03; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP—2003-0220; FRL—7316-6]
Emamectin; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
tolerance for combined residues of
emamectin and its metabolites in or on

Brassica leafy vegetables (crop group 5);
turnip greens; cotton, undelinted seed;
cotton gin byproduct; leafy vegetables
(except Brassica) (crop group 4); fruiting
vegetables (crop group 8); and tomato
paste. In addition, tolerances are
established for indirect or inadvertent
combined residues of emamectin and
the associated 8,9-Z isomers in or on
milk and fat of cattle, goats, hogs,
horses, and sheep; meat byproducts,
except liver, of cattle, goats, hogs, horses
, and sheep; liver of cattle, goats, hogs,
horses, and sheep; and meat of cattle,
goat, hogs, horses, and sheep. Syngenta
Crop Protection, Inc. requested this
tolerance under the Federal Food, Drug,
and Cosmetic Act (FFDCA) , as

amended by the Food Quality Protection
Act of 1996 (FQPA).

DATES: This regulation is effective July
9, 2003. Objections and requests for
hearings, identified by docket ID
number OPP-2003-0220, must be
received on or before September 8,
2003.

ADDRESSES: Written objections and
hearing requests may be submitted
electronically, by mail, or through hand
delivery/courier. Follow the detailed
instructions as provided in Unit VI. of
the SUPPLEMENTARY INFORMATION.

FOR FURTHER INFORMATION CONTACT:
Thomas C. Harris, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
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DC 20460-0001; telephone number:
(703) 308—9423; e-mail address:
harris.thomas@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop Production (NAICS 111, e.g.)

¢ Animal Production (NAICS 112,
e.g.)

g. Food Manufacturing (NAICS 311,
e.g.)

g. Pesticide Manufacturing (NAICS
32532, e.g.)

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Get Copies of this
Document and Other Related
Information?

1. Docket. EPA has established an
official public docket for this action
under docket identification (ID) number
OPP-2003-0220. The official public
docket consists of the documents
specifically referenced in this action,
any public comments received, and
other information related to this action.
Although a part of the official docket,
the public docket does not include
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. The official public
docket is the collection of materials that
is available for public viewing at the
Public Information and Records
Integrity Branch (PIRIB), Rm. 119,
Crystal Mall #2, 1921 Jefferson Davis
Hwy., Arlington, VA. This docket
facility is open from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The docket telephone number
is (703) 305-5805.

2. Electronic access. You may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of

40 CFR part 180 is available at http://
www.access.gpo.gov/nara/cfr/
cfrhtml_00/Title_40/40cfr180_00.html, a
beta site currently under development.
To access the OPPTS Harmonized
Guidelines referenced in this document,
go directly to the guidelines at http://
www.epa.gov/opptsfrs/home/
guidelin.htm.

An electronic version of the public
docket is available through EPA’s
electronic public docket and comment
system, EPA Dockets. You may use EPA
Dockets at http://www.epa.gov/edocket/
to submit or view public comments,
access the index listing of the contents
of the official public docket, and to
access those documents in the public
docket that are available electronically.
Although not all docket materials may
be available electronically, you may still
access any of the publicly available
docket materials through the docket
facility identified in Unit I.B.1. Once in
the system, select “search,” then key in
the appropriate docket ID number.

II. Background and Statutory Findings

In the Federal Register of March 20,
2002 (67 FR 12990) (FRL-6824-4), EPA
issued a notice pursuant to section 408
of FFDCA, 21 U.S.C. 3464a, as amended
by FQPA (Public Law 104-170),
announcing the filing of a pesticide
petition (PP 7F4845) by Syngenta Crop
Protection, Inc., P.O. Box 18300,
Greensboro, NC 27419. That notice
included a summary of the petition
prepared by Syngenta Crop Protection,
Inc., the registrant. There were no
comments received in response to the
notice of filing.

The original petition requested that 40
CFR 180.505 be amended by
establishing a tolerance for combined
residues of the insecticide emamectin
benzoate, 4'-epi-methylamino-4'-
deoxyavermectin B1 benzoate (a mixture
of a minimum of 90% 4'-epi-
methylamino-4'-deoxyavermectin B1a
and a maximum of 10% 4'-epi-
methlyamino-4'deoxyavermectin By
benzoate), and its metabolites 8,9 isomer
of the Bia and Bi, component of the
parent insecticide in or on the raw
agricultural commodities fruiting
vegetables (except Cucurbits) group at
0.02 parts per million (ppm), Brassica
leafy vegetables group at 0.025 ppm,
leafy vegetables (except Brassica) group
at 0.1 ppm, cottonseed at 0.025 ppm,
cotton gin byproducts at 0.5 ppm.

Based on the EPA analysis of the
residue chemistry and toxicological
databases, the petition was subsequently
revised to express the tolerance as the
combined residues of emamectin, (a
mixture of a minimum of 90% 4"-epi-
methylamino-4"-deoxyavermectin Bia

and maximum of 10% 4"-epi-
methylamino-4"-deoxyavermectin Bip)
and its metabolites 8,9-isomer of the Bia
and Bip component of the parent (8,9-
ZMA), or 4"-deoxy-4"-epi-amino-
avermectin B1, and 4"-deoxy-4"-epi-
amino-avermectin Biy; 4"-deoxy-4"-epi-
amino avermectin Bia (AB14); 4"-deoxy-
4"-epi-(N-formyl-N-methyl)amino-
avermectin (MFB14); and 4"-deoxy-4"-
epi-(N-formyl)amino-avermectin Bia
(FAB14), in or on Brassica leafy
vegetables (crop group 5) at 0.05 ppm;
turnip greens at 0.05 ppm; cotton,
undelinted seed at 0.025 ppm; cotton
gin byproduct at 0.05 ppm; leafy
vegetables (except Brassica) (crop group
4) at 0.10 ppm; fruiting vegetables (crop
group 8) at 0.02 ppm; and tomato paste
at 0.15 ppm. In addition, tolerances are
established for indirect or inadvertent
combined residues of emamectin
(MAB1a + MAB1p, isomers) and the
associated 8,9-Z isomers (8,9-ZB14 + 8,9-
ZB1p) in or on milk and fat of cattle,
goats, hogs, horses, and sheep at 0.003
ppm; meat byproducts, except liver, of
cattle, goats, hogs, horses, and sheep at
0.005 ppm; liver of cattle, goats, hogs,
horses, and sheep at 0.020 ppm; and
meat of cattle, goat, hogs, horses, and
sheep at 0.002 ppm. Note that the
tolerance expression in 40 CFR 180.505
is being changed from emamectin
benzoate to emamectin since the
enforcement method, Method 244—92-3,
Revision 1, analyzes residues of
emamectin MAB; isomers (not
emamectin benzoate), 8,9-ZMA, AB1a,
MFB1,, and FAB;4in/on crops.

Section 408(b)(2)(A)(@) of the FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of the FFDCA
defines “‘safe” to mean that“there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of the FFDCA requires EPA
to give special consideration to
exposure of infants and children to the
pesticide chemical residue in
establishing a tolerance and to “ensure
that there is a reasonable certainty that
no harm will result to infants and
children from aggregate exposure to the
pesticide chemical residue....”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
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requirements of section 408 of the
FFDCA and a complete description of
the risk assessment process, see the final
rule on Bifenthrin Pesticide Tolerances
(62 FR 62961, November 26, 1997)
(FRL-5754-7).

III. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D)
of the FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action. EPA has sufficient data to assess
the hazards of and to make a
determination on aggregate exposure,
consistent with section 408(b)(2) of the
FFDCA, for a tolerance for combined
residues of emamectin, (a mixture of a
minimum of 90% 4"-epi-methylamino-
4"-deoxyavermectin B1a and maximum
of 10% 4"-epi-methylamino-4"-
deoxyavermectin Bip) and its
metabolites 8,9-isomer of the B15 and Bip

component of the parent (8,9-ZMA), or
4"-deoxy-4"-epi-amino-avermectin Bia
and 4"-deoxy-4"-epi-amino-avermectin
Bip; 4"-deoxy-4"-epi-amino avermectin
B1a (AB14); 4"-deoxy-4"-epi-(N-formyl-N-
methyl)amino-avermectin (MFB14); and
4"-deoxy-4"-epi-(N-formyl)amino-
avermectin Bia (FAB14), in or on
Brassica leafy vegetables (crop group 5)
at 0.05 ppm; turnip greens at 0.05 ppm;
cotton, undelinted seed at 0.025 ppm;
cotton gin byproduct at 0.05 ppm; leafy
vegetables (except Brassica) (crop group
4) at 0.10 ppm; fruiting vegetables (crop
group 8) at 0.02 ppm; and tomato paste
at 0.15 ppm. In addition, tolerances are
established for indirect or inadvertent
combined residues of emamectin
(MAB1a+ MAB1p, isomers) and the
associated 8,9-Z isomers (8,9-ZB14 + 8,9-
ZB1p) in or on milk and fat of cattle,
goats, hogs, horses, and sheep at 0.003
ppm; meat byproducts, except liver, of
cattle, goats, hogs, horses, and sheep at

0.005 ppm; liver of cattle, goats, hogs,
horses, and sheep at 0.020 ppm; and
meat of cattle, goat, hogs, horses, and
sheep at 0.002 ppm. EPA’s assessment
of exposures and risks associated with
establishing the tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the
toxic effects caused by emamectin are
discussed in Table 1 of this unit as well
as the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies reviewed.

TABLE 1.—SUBCHRONIC, CHRONIC, AND OTHER TOXICITY

Guideline No.

Study Type

Results

870.3100

Subchronic-Feeding-Rat MK-0243

Systemic Toxicity NOAEL=2.5 mg/kg/day.

Systemic Toxicity LOAEL=5 mg/kg/day based on tremors,
hindlimb splaying, urogenital staining, histological changes
in brain and spinal cord, sciatic and optic nerves and skel-
etal muscles in males, emaciation, reduced body weight
and reduced food consumption in both sexes.

870.3150

Subchronic-Feeding-Dog MK-0243

Systemic Toxicity NOAEL=0.25 mg/kg.

Systemic Toxicity LOAEL=0.50 mg/kg based on microscopic
pathological signs of neurotoxicity consisting of skeletal
muscle atrophy and white matter multifocal degeneration
in the brains of both sexes and white matter multifocal de-
generation in the spinal cords of males.

870.3200

21-Day Dermal Toxicity-Rat

No Study Available.

870.3700

Developmental Toxicity-Rat MK-0243

Maternal Toxicity NOAEL=2 mg/kg/day.

Maternal Toxicity LOAEL=4 mg/kg/day based on a signifi-
cant trend towards decreased body weight gain during the
dosing period.

Developmental Toxicity NOAEL=4 mg/kg/day.

Developmental Toxicity LOAEL=8 mg/kg/day based on al-
tered growth and an
numerary rib.

increased incidence of super-

870.3700

Developmental Toxicity-Rabbit MK—0243

Maternal Toxicity NOAEL=3 mg/kg/day.

Maternal Toxicity LOAEL=6 mg/kg/day based on a signifi-
cant trend towards decreased body weight gain during
dosing period and increased clinical signs (mydriasis and
decreased pupillary reaction).

Developmental Toxicity NOAEL=6 mg/kg/day.

Developmental Toxicity LOAEL=Not Determined.

870.3800

Reproductive Toxicity-Rat MK-0244

erations.

Systemic Toxicity NOAEL=0.6 mg/kg/day.

Systemic Toxicity LOAEL=1.8 mg/kg/day based on de-
creased body weight gain and histopathological changes
(neuronal degeneration in the brain and spinal cord) in
both sexes and generations.

Reproductive Toxicity NOAEL=0.6 mg/kg/day.

Reproductive Toxicity LOAEL=1.8 mg/kg/day based on de-
creased fecundity and fertility indices and clinical signs
(tremors and hind limb extension) in offspring of both gen-
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TABLE 1.—SUBCHRONIC, CHRONIC, AND OTHER ToxicITyY—Continued

Guideline No.

Study Type

Results

870.4100

Chronic-Feeding-Dog MK-0244

Systemic Toxicity NOAEL= 0.25 mg/kg/day.

Systemic Toxicity LOAEL=0.5 mg/kg/day based on axonal
degeneration in the pons, medulla and peripheral nerves
(sciatic, sural, and tibial) in both sexes, clinical signs of
neurotoxicity (whole body tremors, stiffness of the hind
legs), spinal cord axonal degeneration, and muscle fiber
degeneration in females.

870.4100

Chronic Feeding-Rat MK-0244

Systemic Toxicity NOAEL=1.0 mg/kg/day.

Systemic Toxicity LOAEL=2.5 mg/kg/day, based on in-
creased incidence of neuronal degeneration in the brain
and spinal cord, decreased rearing, and an increased inci-
dence of animals with low arousal.

870.4200

Carcinogenicity-Mouse (78—week) MK-0244

Systemic Toxicity NOAEL=2.5 mg/kg/day.

Systemic Toxicity LOAEL=5.0 mg/kg/day for males and 7.5
mg/kg/day for females based on increased mortality, de-
creased weight gain, neurological signs, and increased in-
cidence of severity of infections. There were no signs of
carcinogenicity in this study.

870.4300

Chronic
Emamectin

Toxicity/Carcinogenicity-Rat

Systemic Toxicity NOAEL=1.0 mg/kg/day.

Systemic Toxicity LOAEL=2.5/5.0 mg/kg/day based on
marked neural degeneration in the brain and spinal cord
of both sexes, brain white matter degeneration in males,
and on decreased body weight, body weight gain, and
food efficiency in males. There were no signs of carcino-
genicity in this study.

Note: The initial dose of the high dose group was 5.0 mg/kg/
day. Due to unacceptable weight loss and/or tremors oc-
curring at this dose in another concurrent study (TT#91—
006-0) during week 9 in males and week 11 in females,
the dose was lowered to 2.5 mg/kg/day starting at week 6
in males and week 10 in females.

870.5100

Gene Mutation - Salmonella MK-0243 and
L-660,599; L-657,831; L-695,638; L-
930,905 (photometabolites of MK—-0244)

Negative for the induction of reverse gene mutation

870.5300

Gene Mutation in Cultured V=79 Chinese
Hamster Lung Cells MK-0243

Negative for the induction of forward gene mutations in Chi-
nese hamster lung fibroblast cells up to a severely
cytotoxic nonactivated dose of 0.0lmM or a severely
cytotoxic S9-activated dose of 0.04mM.

870.5385

Structural Chromosome Aberration-in  vivo
mouse bone marrowMK—-0244

Negative for the induction of chromosome aberrations in the
bone marrow cells of male CD-1 mice.

870.5500

DNA Damage-Rat hepatocytes MK—0243

Negative for the induction of single strand breaks (SBs) in
DNA of rat hepatocytes.

870.6200

Acute Oral Neurotoxicity -Rat MK—-0243

A Neurotoxicity NOAEL was not established, since toxic
signs of neurotoxicity as well as histological lesions in the
brain, spinal cord and sciatic nerve occurred at all doses
tested (27.4, 54.8 or 82.2 mg/kg)

870.6200

Subchronic Neurotoxicity-Rat MK—0243

Neurotoxicity NOAEL=1.0 mg/kg/day.

LOAEL=5.0 mg/kg/day (highest dose tested) based on mild
tremors, posture, rearing, excessive salivation, fur appear-
ance, gait, strength, mobility and righting reflex.

870.6200

2-Week Dietary Neurotoxicity—-CD-1 Mice
MK-0243

Neurotoxicity NOAEL=2.0 mg/kg/day (highest dose tested).
No characteristic neuronal lesions in the brain, spinal cord
or sciatic nerve in mice of high dose group (2.0 mg/kg/
day).

870.6200

15—day Dietary Neurotoxicity-CF—1 Mice MK—
244

Neurotoxicity NOAEL=0.075 mg/kg/day.

LOAEL=0.10 mg/kg/day based on tremors observed begin-
ning on day 3, decreases in body weight and food con-
sumption as well as degeneration of the sciatic nerve.




Federal Register/Vol. 68, No. 131/ Wednesday, July 9, 2003/Rules and Regulations

40795

TABLE 1.—SUBCHRONIC, CHRONIC, AND OTHER ToxicITyY—Continued

Guideline No.

Study Type

Results

870.6200

Dietary Neurotoxicity-CF-1 Mice L-660,599
Supplementary Study

day 14.

Neurotoxicity NOAEL <0.1 mg/kg/day. One of the low-dose
males had tremors, hunched posture and piloerection on

870.6300

Developmental Neurotoxicity-Rat MK-0244

tested).

Maternal Toxicity NOAEL=3.6/2.5 mg/kg/day (highest dose

Developmental Neurotoxicity NOAEL=0.10 mg/kg/day (low-
est dose tested). The LOAEL is 0.60 mg/kg/day based on
the dose-related decrease in open field motor activity in
females at postnatal day 17.

870.7485

Metabolism-Rat MAB14

Radiolabeled MAB;, benzoate is rapidly absorbed, distrib-
uted and excreted following oral and i.v. administration.
The feces was the major route of excretion in oral and i.v.
groups, while <1% of the administered dose was recov-
ered in the urine 7 days post dosing. Tissue distribution
and bioaccumulation appeared minimal. The metabolism
of MABia. benzoate appears to
demethylation to ABia. ABia was the only metabolite de-
tected in the feces while unmetabolized parent compound
represented a large amount of the radioactivity.

involve primarily N-

870.7485

Bioequivalence-Dog
monohydrate

MK-0243 solvate/

The study demonstrated that MK—0243 benzoate MTBE
solvate and MK—-0243 benzoate monohydrate were bio-
equivalent in male dogs following oral administration as in-
dicated by similar plasma levels for the two compounds.

870.7485
salts

Bioequivalence-Dog MK-0243 benzoate/HCL

dogs.

The study demonstrated that benzoate and HCI salts are
bioequivalent after oral administration in male beagle

870.7600

MK-244

Dermal Absorption-Rhesus Monkey MAB1,,

Dermal Absorption was approximated at 1.79% of the ad-
ministered dose.

Key: MK—0243 = hydrochloride (adduct) or salt of emamectin; MK—0244 = benzoic acid (adduct) or salt of emamectin.

B. Toxicological Endpoints

The dose at which no adverse effects
are observed (the NOAEL) from the
toxicology study identified as
appropriate for use in risk assessment is
used to estimate the toxicological level
of concern (LOC). However, the lowest
dose at which adverse effects of concern
are identified (the LOAEL) is sometimes
used for risk assessment if no NOAEL
was achieved in the toxicology study
selected. An uncertainty factor (UF) is
applied to reflect uncertainties inherent
in the extrapolation from laboratory
animal data to humans and in the
variations in sensitivity among members
of the human population as well as
other unknowns. An UF of 100 is
routinely used, 10X to account for
interspecies differences and 10X for
intraspecies differences.

As explained below in Unit II1.D.3,
EPA determined that the special FQPA
SF be reduced to 1x. However, EPA also
determined that an additional 3x
Modifying Uncertainty Factor (UFw) is
required for application of the endpoint
(based on the 15—day mouse
neurotoxicity study) to acute- and short-
term scenarios, to account for the
steepness of the dose-response curve

and the severity of effects at the LOAEL
(death and neuropathology). A 3x UFm
was judged to be adequate (as opposed
to a 10X) because: (1) A NOAEL was
established in this study; (2) although
the effects of concern are seen after
repeated dosing, the NOAEL here is
used for a single exposure risk
assessment; and (3) the most sensitive
endpoint in the most sensitive species is
selected. For intermediate- and chronic/
long-term scenarios, EPA determined
that a 10x UFw is required to account for
steepness of the dose-response curve,
severity of effects at the LOAEL (death
and neuropathology), and the use of a
short-term study for long-term risk
assessment.

For dietary risk assessment (other
than cancer) the Agency uses the UF to
calculate an acute or chronic reference
dose (acute RID or chronic RfD) where
the RfD is equal to the NOAEL divided
by the appropriate UF (RfD = NOAEL/
UF). Where an additional safety factor
(SF) is retained due to concerns unique
to the FQPA, this additional factor is
applied to the RfD by dividing the RfD
by such additional factor. The acute or
chronic population adjusted dose (aPAD
or cPAD) is a modification of the RID to
accommodate this type of FQPA SF.

For non-dietary risk assessments
(other than cancer) the UF is used to
determine the LOC. For example, when
100 is the appropriate UF (10X to
account for interspecies differences and
10X for intraspecies differences) the
LOC is 100. To estimate risk, a ratio of
the NOAEL to exposures (margin of
exposure (MOE) = NOAEL/exposure) is
calculated and compared to the LOC.

The linear default risk methodology
(Q*) is the primary method currently
used by the Agency to quantify
carcinogenic risk. The Q* approach
assumes that any amount of exposure
will lead to some degree of cancer risk.
A Q* is calculated and used to estimate
risk which represents a probability of
occurrence of additional cancer cases
(e.g., risk is expressed as1 x 106 or one
in a million). Under certain specific
circumstances, MOE calculations will
be used for the carcinogenic risk
assessment. In this non-linear approach,
a “point of departure” is identified
below which carcinogenic effects are
not expected. The point of departure is
typically a NOAEL based on an
endpoint related to cancer effects
though it may be a different value
derived from the dose response curve.
To estimate risk, a ratio of the point of
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departure to exposure (MOEcancer = point
of departure/exposures) is calculated. A

summary of the toxicological endpoints
for emamectin used for human risk

assessment is shown in the following
Table 2:

TABLE 2.—SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR EMAMECTIN FOR USE IN HUMAN RISK ASSESSMENT

Exposure Scenario

Dose Used in Risk Assess-
ment, UF

Special FQPA SF* and Level
of Concern for Risk
Assessment

Study and Toxicological Effects

Acute Dietary (All populations)
UF = 300

kg/day

NOAEL = 0.075 mg/kg/day

Acute RfD = 0.00025 mg/

Special FQPA SF =1
aPAD = acute RfD/ FQPA SF
= 0.00025 mg/kg/day

15-day mouse
LOAEL = 0.1 mg/kg/day based tremors on day
3 of dosing.

Chronic Dietary (All

populations) UF = 1,000

NOAEL= 0.075 mg/kg/day

Chronic RfD = 0.000075
mg/kg/day

Special FQPA SF =1
cPAD = chronic RfD/FQPA
SF = 0.000075 mg/kg/day

15-day mouse

LOAEL = 0.1 mg/kg/day based on moribund
sacrifices, clinical signs of neurotoxicity, de-
creases in body weight and food consump-
tion and histopathological lesions in the sci-
atic nerve.

Short-Term Incidental Oral (1-
30 days)

Toxicological endpoints were not selected since there are no residential uses at the present time and thus

no potential exposure via this scenario.

Intermediate-Term Incidental
Oral (1-6 months)

Toxicological endpoints were not selected since there are no residential uses at the present time and thus

no potential exposure via this scenario

Short-Term Dermal (1 to 30
days)

Oral study NOAEL= 0.075
mg/kg/day (dermal ab-
sorption rate = 1.8 %)

Occupational LOC for MOE =
300

Residential LOC for MOE: N/
A

15—-day mouse

LOAEL = 0.1 mg/kg/day based on moribund
sacrifices, clinical signs of neurotoxicity, de-
creases in body weight and food consump-
tion and histopathological lesions in the sci-
atic nerve.

Intermediate-Term Dermal (1 to
6 months)

Oral study NOAEL= 0.075
mg/kg/day (dermal ab-
sorption rate = 1.8 %)

Occupational LOC for MOE =
1,000

Residential LOC for MOE: N/
A

15-day mouse

LOAEL = 0.1 mg/kg/day based on moribund
sacrifices, clinical signs of neurotoxicity, de-
creases in body weight and food consump-
tion and histopathological lesions in the sci-
atic nerve.

Long-Term Dermal (>6 months)

Long term dermal exposure

is not expected and there are no residential uses at the present time. Therefore,
quantification of risk is not required.

Short-Term Inhalation (1 to 30
days)

= 100%)

Oral study NOAEL= 0.075
mg/kg/day
(inhalation absorption rate

Occupational LOC for MOE =
300

Residential LOC for MOE: N/
A

15-day mouse

LOAEL = 0.1 mg/kg/day based on moribund
sacrifices, clinical signs of neurotoxicity, de-
creases in body weight and food consump-
tion and histopathological lesions in the sci-
atic nerve.

Intermediate-Term Inhalation (1
to 6 months)

Oral study NOAEL= 0.075
mg/kg/day (inhalation
absorption rate = 100%)

Occupational LOC for MOE =
1,000

Residential LOC for MOE: N/
A

15—-day mouse

LOAEL = 0.1 mg/kg/day based on moribund
sacrifices, clinical signs of neurotoxicity, de-
creases in body weight and food consump-
tion and histopathological lesions in the sci-
atic nerve.

Long-Term Inhalation (>6
months)

Not required; long term occupational exposure is not expected and there are no residential uses at the

present time. Therefore, quantification of risk is not required.

*The reference to the special FQPA SF refers to any additional SF retained due to concerns unigue to the FQPA.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. Tolerances have been
established (40 CFR 180.505) for the
combined residues of emamectin and its
metabolites, in or on a variety of raw
agricultural commodities and livestock.
Tolerances range from 0.002 to 0.05.
Risk assessments were conducted by
EPA to assess dietary exposures from
emamectin in food as follows:

i. Acute exposure. Acute dietary risk
assessments are performed for a food-
use pesticide if a toxicological study has
indicated the possibility of an effect of
concern occurring as a result of a one
day or single exposure. The Dietary
Exposure Evaluation Model (DEEMP)
analysis evaluated the individual food
consumption as reported by
respondents in the USDA 1994-1996
and 1998 nationwide Continuing

Surveys of Food Intake by Individuals
(CSF1I) and accumulated exposure to
the chemical for each commodity. The
following assumptions were made for
the acute exposure assessments: A
highly refined, Tier 3, acute dietary
exposure assessment was conducted for
the general U.S. population and various
population subgroups. This was a
probabilistic assessment using
anticipated residue estimates from the
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current and previously submitted field
trial data as well as EPA percent crop
treated (PCT) estimates for a number of
commodities. PCT estimates used were
1% for cotton commodities; 52% for
head lettuce; 2.5% for the subgroup 4A
(leafy greens); 20% for the subgroup 4B
(leaf petioles), the group 5 (Brassica
leafy vegetables), and peppers; and 11%
for tomatoes and its processing
commodities. Anticipated residues were
used for group 5 (Brassica leafy
vegetables), group 4 (leafy vegetables
(except Brassica)), and group 8 (fruiting
vegetables). The calculation of
anticipated residues for tomatoes (a
representative commodity in group 8)
used the following approach: For
residues of MAB1, and MAB;, which
were below the limit of detection (<
LOD), calculation was based on the
MAB1.and MAB1;, ratio of 9:1; a residue
value of 0.0005 ppm (¢ LOD) for MAB1a
and a residue value of 0.000055 ppm (1/
9 of the # LOD or 1/18 LOD) for MAB1p
was reported in the assessment. For
residues of 1’649 and (L’599 + L.’831), a
residue value of 0.0005 ppm (the # LOD)
was reported if residues were below the
limit of detection (<LOD). Anticipated
residue levels of 0.0003 ppm for milk
and skim milk, and 0.0009 ppm for
cream were used. The recommended
tolerance level residues were used for
all other crops and meat products.
Additionally, default DEEM® (version
7.76) concentration factors were used
when necessary.

The acute dietary exposure estimates
are below EPA’s level of concern (<
100% aPAD) at the 99.9t exposure
percentile for the general U.S.
population (29% of the aPAD) and all
other population subgroups. The most
highly exposed population subgroup is
children 3-5 years old, at 58% of the
aPAD. The acute assessment was highly
refined, however, inclusion of
additional PCT data and modified
concentration/processing factors could
aid in further refining the acute dietary
assessment.

ii. Chronic exposure. In conducting
this chronic dietary risk assessment the
(DEEM") analysis evaluated the
individual food consumption as
reported by respondents in the USDA
1994-1996 and 1998 nationwide CSFII
and accumulated exposure to the
chemical for each commodity. The
following assumptions were made for
the chronic exposure assessments: For
chronic exposure and risk assessment,
an estimate of the residue level in each
food or food-form (e.g., orange or orange
juice) on the food commodity residue
list is multiplied by the average daily
consumption estimate for that food/food
form. The resulting residue

consumption estimate for each food/
food-form is summed with the residue
consumption estimates for all other
food/food-forms on the commodity
residue list to arrive at the total average
estimated exposure. Exposure is
expressed in mg/kg body weight/day
and as a percent of the cPAD. This
procedure is performed for each
population subgroup. A somewhat
refined Tier 2 chronic dietary exposure
assessment was conducted for the
general U.S. population and various
population subgroups. The assumptions
of the assessment were tolerance level
residues for all commodities except
milk (for which anticipated residue
estimates were used), and PCT estimates
for a number of commodities. PCT
estimates used were 0.4% for cotton
commodities; 26% for head lettuce;
1.5% for the subgroup 4A (leafy greens);
10% for the subgroup 4B (leaf petioles),
the group 5 (Brassica leafy vegetables),
and peppers; and 6% for tomatoes and
its processing commodities. Anticipated
residue levels of 0.0003 ppm for milk
and skim milk, and 0.0009 ppm for
cream were used. The recommended
tolerance level residues were used for
all other crops and meat products.
Additionally, default DEEM® (version
7.76) concentration factors were used
when necessary.

The chronic dietary exposure
estimates are below HED’s level of
concern (<100% cPAD) for the general
U.S. population (19% of the cPAD) and
all population subgroups. The most
highly exposed population subgroup is
children 1-2 years old, at 34% of the
cPAD. The chronic assessment was
somewhat refined; inclusion of ARs,
additional PCT information, and
modified concentration/processing
factors would further refine the chronic
dietary assessment.

iii. Cancer. Emamectin is classified as
a “not likely” human carcinogen based
on the lack of evidence of
carcinogenicity in male and female rats
or male and female mice at doses that
were judged to be adequate to assess the
carcinogenic potential of the chemical.

iv. Anticipated residue and percent
crop treated (PCT) information. Section
408(b)(2)(E) of the FFDCA authorizes
EPA to use available data and
information on the anticipated residue
levels of pesticide residues in food and
the actual levels of pesticide chemicals
that have been measured in food. If EPA
relies on such information, EPA must
require that data be provided 5 years
after the tolerance is established,
modified, or left in effect, demonstrating
that the levels in food are not above the
levels anticipated. Following the initial
data submission, EPA is authorized to

require similar data on a time frame it
deems appropriate. As required by
section 408(b)(2)(E) of the FFDCA, EPA
will issue a data call-in for information
relating to anticipated residues to be
submitted no later than 5 years from the
date of issuance of this tolerance.

Section 408(b)(2)(F) of the FFDCA
states that the Agency may use data on
the actual percent of food treated for
assessing chronic dietary risk only if the
Agency can make the following
findings: Condition 1, that the data used
are reliable and provide a valid basis to
show what percentage of the food
derived from such crop is likely to
contain such pesticide residue;
Condition 2, that the exposure estimate
does not underestimate exposure for any
significant subpopulation group; and
Condition 3, if data are available on
pesticide use and food consumption in
a particular area, the exposure estimate
does not understate exposure for the
population in such area. In addition, the
Agency must provide for periodic
evaluation of any estimates used. To
provide for the periodic evaluation of
the estimate of PCT as required by
section 408(b)(2)(F) of the FFDCA, EPA
may require registrants to submit data
on PCT.

The Agency used PCT information as
detailed above under Unit III.C.1.i and
II1.C.1.ii Different PCTs and anticipated
residues were used for the acute versus
the chronic dietary risk from food and
feed uses as explained in these units.

The Agency believes that the three
conditions listed in Unit III.C.1.iv have
been met. With respect to Condition 1,
PCT estimates for existing registrations
are derived from Federal and private
market survey data, which are reliable
and have a valid basis. EPA uses a
weighted average PCT for chronic
dietary exposure estimates. This
weighted average PCT figure is derived
by averaging State-level data for a
period of up to 10 years, and weighting
for the more robust and recent data. A
weighted average of the PCT reasonably
represents a person’s dietary exposure
over a lifetime, and is unlikely to
underestimate exposure to an individual
because of the fact that pesticide use
patterns (both regionally and nationally)
tend to change continuously over time,
such that an individual is unlikely to be
exposed to more than the average PCT
over a lifetime. For acute dietary
exposure estimates, EPA uses an
estimated maximum PCT. The exposure
estimates resulting from this approach
reasonably represent the highest levels
to which an individual could be
exposed, and are unlikely to
underestimate an individual’s acute
dietary exposure. For new uses, PCT
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estimates are based on the use of
existing alternative insecticides against
insects that emmamectin will control.
The Agency is reasonably certain that
the percentage of the food treated is not
likely to be an underestimation. As to
Conditions 2 and 3, regional
consumption information and
consumption information for significant
subpopulations is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups. Use of this
consumption information in EPA’s risk
assessment process ensures that EPA’s
exposure estimate does not understate
exposure for any significant
subpopulation group and allows the
Agency to be reasonably certain that no
regional population is exposed to
residue levels higher than those
estimated by the Agency. Other than the
data available through national food
consumption surveys, EPA does not
have available information on the
regional consumption of food to which
emamectin may be applied in a
particular area.

2. Dietary exposure from drinking
water. The Agency lacks sufficient
monitoring exposure data to complete a
comprehensive dietary exposure
analysis and risk assessment for
emamectin in drinking water. Because
the Agency does not have
comprehensive monitoring data,
drinking water concentration estimates
are made by reliance on simulation or
modeling taking into account data on
the physical characteristics of
emamectin.

The Agency uses the First Index
Reservoir Screening Tool (FIRST) or the
Pesticide Root Zone/Exposure Analysis
Modeling System (PRZM/EXAMS), to
produce estimates of pesticide
concentrations in an index reservoir.
The screening concentration in ground
water (SCI-GROW) model is used to
predict pesticide concentrations in
shallow groundwater. For a screening-
level assessment for surface water EPA
will use FIRST (a tier 1 model) before
using PRZM/EXAMS (a tier 2 model).
The FIRST model is a subset of the
PRZM/EXAMS model that uses a
specific high-end runoff scenario for
pesticides. While both FIRST and
PRZM/EXAMS incorporate an index
reservoir environment, the PRZM/
EXAMS model includes a percent crop
area factor as an adjustment to account
for the maximum percent crop coverage
within a watershed or drainage basin.

None of these models include
consideration of the impact processing
(mixing, dilution, or treatment) of raw
water for distribution as drinking water

would likely have on the removal of
pesticides from the source water. The
primary use of these models by the
Agency at this stage is to provide a
coarse screen for sorting out pesticides
for which it is highly unlikely that
drinking water concentrations would
ever exceed human health levels of
concern.

Since the models used are considered
to be screening tools in the risk
assessment process, the Agency does
not use estimated environmental
concentrations (EECs) from these
models to quantify drinking water
exposure and risk as a %RfD or %PAD.
Instead, drinking water levels of
comparison (DWLOCs) are calculated
and used as a point of comparison
against the model estimates of a
pesticide’s concentration in water.
DWLOC:s are theoretical upper limits on
a pesticide’s concentration in drinking
water in light of total aggregate exposure
to a pesticide in food, and from
residential uses. Since DWLOCs address
total aggregate exposure to emamectin
they are further discussed in the
aggregate risk Unit IILE.

Refined (Tier II) surface water
concentrations were developed for
emamectin and its metabolites with the
PRZM/EXAMS model, using an index
reservoir scenario for the aerial and
ground applications of emamectin on
cotton. The model assumes that
emamectin is applied at the maximum
label rate (0.015 lb active ingredient/
acre with a maximum of 0.09 Ib active
ingredient/acre/season for the
dispersable granule; and 0.016 1b active
ingredient/acre with a maximum of
0.064 1b active ingredient/acre/season
for the emulsifiable concentrate). The
results indicate that emamectin and its
metabolites have a very low potential to
reach surface waters as dissolved
species. However, emamectin does have
the potential to reach surface water
bodies through erosion of soil particles
to which the compound is sorbed. One
percent of the application rate is
assumed to drift from the application
site during ground application. For the
additional proposed aerial application,
5% of the application rate is assumed to
drift from the application site to water
bodies.

Surface water and ground water EECs
are based on the PRZM/EXAMS and
SCI-GROW models respectively. The
EEGs of emamectin for acute exposure
are estimated to be 0.298 parts per
billion (ppb) for surface water from
aerial application and 0.293 ppb for
surface water from ground application.
The EEC for chronic exposure is
estimated to be 0.080 ppb for surface
water. Ground water EECs are based on

the Tier I SCI-GROW model. The EEC of
emamectin for both acute and chronic
exposure is estimated to be 0.006 ppb
for ground water.

3. From non-dietary exposure. The
term ‘‘residential exposure” is used in
this preamble to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).
Emamectin is not registered for use on
any sites that would result in residential
exposure.

4. Cumulative exposure to substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of the FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

EPA does not have, at this time,
available data to determine whether
emamectin has a common mechanism of
toxicity with other substances or how to
include this pesticide in a cumulative
risk assessment. Unlike other pesticides
for which EPA has followed a
cumulative risk approach based on a
common mechanism of toxicity,
emamectin does not appear to produce
a toxic metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has not
assumed that emamectin has a common
mechanism of toxicity with other
substances. For information regarding
EPA’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see the final rule for Bifenthrin Pesticide
Tolerances (62 FR 62961, November 26,
1997).

D. Safety Factor for Infants and
Children

1. In general. Section 408 of the
FFDCA provides that EPA shall apply
an additional ten-fold margin of safety
for infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base on
toxicity and exposure unless EPA
determines that a different margin of
safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a MOE
analysis or through using uncertainty
(safety) factors in calculating a dose
level that poses no appreciable risk to
humans.
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2. Prenatal and postnatal sensitivity.
EPA concludedthat there is low
concern, and no residual uncertainty,
for pre- and/or postnatal toxicity
resulting from exposure to emamectin,
based on the following:

i. There is no quantitative or
qualitative evidence of increased
susceptibility of rat and rabbit fetuses to
in utero exposure in developmental
studies. There is no quantitative
evidence of increased susceptibility of
rat offspring in the two generation
reproduction study, however, an
increase in qualitative susceptibility
was determined. EPA determined that
the concern is low because:

(a) There was a clear NOAEL for
offspring toxicity.

(b) Effects unique to offspring
(decreased fertility in F1 adults, and
clinical signs (tremors and hind limb
extensions during and following
lactation)) were seen at the same dose
that caused parental systemic toxicity
(decreased body weight gain and
histopathological lesions in the brain
and spinal cord).

(c) The decreased fertility seen in F1
adults may have been due to
histopathological lesions in the brain
and central nervous system (seen in
both Fo and F1 generations), rather than
due to a direct effect on the
reproductive system.

ii. There is evidence of increased
qualitative and quantitative
susceptibility in the rat developmental
neurotoxicity study, but EPA
determined that the concern is low
because: Although multiple offsping
effects (including decreased pup body
weight, head and body tremors, hind
limb extension and splay, changes in
motor activity and auditory startle) were
seen at the highest dose, and no
maternal effects were seen at any dose,
there was a clear NOAEL for offspring
toxicity at the low dose, and the
offspring LOAEL (at the mid dose) is
based on a single effect seen on only one
day (decreased motor activity on PND
17) and no other offspring toxicity was
seen at the LOAEL.

3. Conclusion. EPA concluded that
the toxicology database was complete
for FQPA purposes and that there are no
residual uncertainties for pre-/post-natal
toxicity. Based on the quality of the
data, EPA determined that the special

FQPA SF should be reduced to 1x.
However, as explained in Unit III.3.B. of
this preamble, EPA determined that an
additional 3x or 10x modifying
uncertainty factor should be used for
short-term or intermediate-term
exposure, respectively. The
recommendation for the 1x FQPA SF is
based on the following:

* The toxicological database is
complete for FQPA assessment.

* The acute dietary food exposure
assessment utilizes anticipated residue
estimates based on carefully reviewed
field trial data and PCT data verified by
EPA for several commodities (100%
crop treated was assumed for remaining
commodities). By using the 99.9t
percentile exposure values for
comparison to the aPAD, actual risks are
not likely to be underestimated.

* The chronic dietary food exposure
assessment utilizes tolerance level
residue estimates and PCT data verified
by EPA for several commodities (100%
crop treated was assumed for remaining
commodities). This assessment is
somewhat refined and based on reliable
data that is not likely to underestimate
exposure/risk.

* The dietary drinking water
assessment utilizes water concentration
values generated by model and
associated modeling parameters which
are designed to provide conservative,
health protective, high-end estimates of
water concentrations which will not
likely be exceeded.

 There are no proposed or existing
residential uses for emamectin.

E. Aggregate Risks and Determination of
Safety

To estimate total aggregate exposure
to a pesticide from food, drinking water,
and residential uses, the Agency
calculates DWLOCs which are used as a
point of comparison against the model
estimates of a pesticide’s concentration
in water (EECs). DWLOC values are not
regulatory standards for drinking water.
DWLOC:s are theoretical upper limits on
a pesticide’s concentration in drinking
water in light of total aggregate exposure
to a pesticide in food and residential
uses. In calculating a DWLOC, the
Agency determines how much of the
acceptable exposure (i.e., the PAD) is
available for exposure through drinking
water [e.g., allowable chronic water

exposure (mg/kg/day) = cPAD - (average
food + residential exposure). This
allowable exposure through drinking
water is used to calculate a DWLOC.

A DWLOC will vary depending on the
toxic endpoint, drinking water
consumption, and body weights. Default
body weights and consumption values
as used by the USEPA Office of Water
are used to calculate DWLOGs: 2 liter
(L)/70 kg (adult male), 2L/60 kg (adult
female), and 1L/10 kg (child). Default
body weights and drinking water
consumption values vary on an
individual basis. This variation will be
taken into account in more refined
screening-level and quantitative
drinking water exposure assessments.
Different populations will have different
DWLOCs. Generally, a DWLOC is
calculated for each type of risk
assessment used: Acute, short-term,
intermediate-term, chronic, and cancer.

When EECs for surface water and
ground water are less than the
calculated DWLOCs, EPA concludes
with reasonable certainty that exposures
to the pesticide in drinking water (when
considered along with other sources of
exposure for which EPA has reliable
data) would not result in unacceptable
levels of aggregate human health risk at
this time. Because EPA considers the
aggregate risk resulting from multiple
exposure pathways associated with a
pesticide’s uses, levels of comparison in
drinking water may vary as those uses
change. If new uses are added in the
future, EPA will reassess the potential
impacts of residues of the pesticide in
drinking water as a part of the aggregate
risk assessment process.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure (at the 99.9th percentile) from
food to emamectin will occupy 29% of
the aPAD for the U.S. population, 23%
of the aPAD for females 13 years and
older, 51% of the aPAD for all infants
(<1 year old) and 58% of the aPAD for
children 3-5 years old. In addition,
there is potential for acute dietary
exposure to emamectin in drinking
water. After calculating DWLOCs and
comparing them to the EECs for surface
and ground water, EPA does not expect
the aggregate exposure to exceed 100%
of the aPAD, as shown in the following
Table 3:
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TABLE 3.—AGGREGATE RISK ASSESSMENT FOR ACUTE EXPOSURE TO EMAMECTIN

Population Subgroup aPAkDg)(mg/ %)F%I(D)Q)D Wi?erialggc Wgtré)rugcéc DCVCIL_Jg)eC
(ppb) (ppb) (ppb)
U.S. Population 0.00025 29 0.298 0.006 6.2
All infants (< 1 year old) 0.00025 51 0.298 0.006 1.2
Children (1-2 years old) 0.00025 50 0.298 0.006 1.3
Children (3-5 years old) 0.00025 58 0.298 0.006 1.0
Children (6-12 years old) 0.00025 36 0.298 0.006 1.6
Youth (13-19 years old) 0.00025 27 0.298 0.006 6.4
Adults (20-49 years old) 0.00025 20 0.298 0.006 7.0
Females (13-49 years old) 0.00025 23 0.298 0.006 5.8
Adults (50+ years old) 0.00025 22 0.298 0.006 6.9

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that exposure to emamectin from food
will utilize 19% of the cPAD for the
U.S. population, 17% of the cPAD for
females 13 years and older, 9% of the

cPAD for all infants (<1 year old) and
34% of the cPAD for children 1-2 years
old. There are no residential uses for
emamectin that result in chronic
residential exposure to emamectin. In
addition, there is potential for chronic
dietary exposure to emamectin in

drinking water. After calculating
DWLOCs and comparing them to the
EEGs for surface and ground water, EPA
does not expect the aggregate exposure
to exceed 100% of the cPAD, as shown
in the following Table 4:

TABLE 4.—AGGREGATE RISK ASSESSMENT FOR CHRONIC (NON-CANCER) EXPOSURE TO EMAMECTIN

Population Subgroup cPAkDg)(mg/ %’F%Eﬁ‘? WzSaltJen;aI(E:EC W(aBtreoruIr:_]gC Ig\?vrl?glg
(ppb) (ppb) (ppb)
U.S. Population 0.000075 19 0.080 0.006 2.1
All infants (< 1 year old) 0.000075 9 0.080 0.006 0.68
Children (1-2 years old) 0.000075 34 0.080 0.006 0.49
Children (3-5 years old) 0.000075 31 0.080 0.006 0.52
Children (6-12 years old) 0.000075 23 0.080 0.006 0.58
Youth (13-19 years old) 0.000075 17 0.080 0.006 2.2
Adults (20—49 years old) 0.000075 17 0.080 0.006 2.2
Females (13-49 years old) 0.000075 17 0.080 0.006 1.9
Adults (50+ years old) 0.000075 16 0.080 0.006 2.2

3. Short-term risk. Short-term
aggregate exposure takes into account
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).
Emamectin is not registered for use on
any sites that would result in residential
exposure. Therefore, the aggregate risk
is the sum of the risk from food and
water, which do not exceed the
Agency'’s level of concern.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account residential exposure
plus chronic exposure to food and water
(considered to be a background
exposure level).

Emamectin is not registered for use on
any sites that would result in residential
exposure. Therefore, the aggregate risk
is the sum of the risk from food and
water, which do not exceed the
Agency'’s level of concern.

5. Aggregate cancer risk for U.S.
population. Emamectin is classified as a
“not likely”” human carcinogen based on
the lack of evidence of carcinogenicity
in male and female rats or male and
female mice at doses that were judged
to be adequate to assess the carcinogenic
potential of the chemical. Therefore,
EPA does not expect it to pose a cancer
risk. As a result, a quantitative cancer

dietary exposure analysis was not
performed.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, and to infants and children
from aggregate exposure to emamectin
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

An analytical method (HPLC-
fluorescence) for the enforcement of
tolerances for residues of emamectin
and its metabolites in/on plant
commodities has been validated by EPA
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and submitted to the FDA for inclusion
in the Pesticide Analytical Manual
(PAM) Vol. II. In addition, an analytical
method (HPLC-fluorescence) for the
enforcement of tolerances for residues of
emamectin and its metabolites in/on
ruminant commodities has been
submitted to EPA for review. The
ruminant method has been validated by
an independent laboratory but EPA
validation is required as a condition of
registration.

B. International Residue Limits

There are currently no Codex,
Canadian, or Mexican maximum residue
limits on emamectin or its metabolites.

C. Conditions

The following studies must be
submitted as conditions for product
registrations related to these tolerances:
A storage stability study for cotton seed,
gin byproducts, and processed
commodities which reflect the storage
intervals and conditions of the
submitted field trial and processing
studies; additional storage stability
studies to support 19 month storage
intervals for bell pepper and tomatoes;
a new tomato processing study with
tomatoes treated at an exaggerated rate
(up to 5x the maximum proposed
seasonal application rate); three
additional spinach field trials
conducted in Regions X, VI, and II (one
study each) based on OPPTS Guidelines
860.1500; and a 28—day inhalation study
using the CF—1 mouse. In addition, a
successful method validation by EPA is
required for the high performance liquid
chromatography-fluorescence method
submitted for residues in ruminant
commodities; the registrant is required
to make any necessary modifications
resulting from the EPA method review.

V. Conclusion

Therefore, the tolerance is established
for combined residues of emamectin, (a
mixture of a minimum of 90% 4"-epi-
methylamino-4"-deoxyavermectin Bia
and maximum of 10% 4"-epi-
methylamino-4"-deoxyavermectin Bip)
and its metabolites 8,9-isomer of the Bia
and Bip component of the parent (8,9-
ZMA), or 4"-deoxy-4"-epi-amino-
avermectin Bia and 4"-deoxy-4"-epi-
amino-avermectin Bip; 4"-deoxy-4"-epi-
amino avermectin B, (AB14); 4"-deoxy-
4"-epi-(N-formyl-N-methyl)amino-
avermectin (MFB14); and 4"-deoxy-4"-
epi-(N-formyl)amino-avermectin Bia
(FAB14), in or on Brassica leafy
vegetables (crop group 5) at 0.05 ppm;
turnip greens at 0.05 ppm; cotton,
undelinted seed at 0.025 ppm; cotton
gin byproduct at 0.05 ppm; leafy
vegetables (except Brassica) (crop group

4) at 0.10 ppm; fruiting vegetables (crop
group 8) at 0.02 ppm; and tomato paste
at 0.15 ppm. In addition, tolerances are
established for indirect or inadvertent
combined residues of emamectin
(MAB1a+ MAB1p, isomers) and the
associated 8,9-Z isomers (8,9-ZB15 + 8,9-
ZB1p) in or on milk and fat of cattle,
goats, hogs, horses, and sheep at 0.003
ppm; meat byproducts, except liver, of
cattle, goats, hogs, horses , and sheep at
0.005 ppm; liver of cattle, goats, hogs,
horses, and sheep at 0.020 ppm; and
meat of cattle, goat, hogs, horses, and
sheep at 0.002 ppm. Note that the
tolerance expression in 40 CFR 180.505
is being changed from emamectin
benzoate to emamectin since the
enforcement method, Method 244-92-3,
Revision 1, analyzes residues of
emamectin MAB; isomers (not
emamectin benzoate), 8,9-ZMA, AB1a,
MFB1,, and FAB1ain/on crops.

VI. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA, EPA will continue
to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) of the FFDCA
provides essentially the same process
for persons to “object” to a regulation
for an exemption from the requirement
of a tolerance issued by EPA under new
section 408(d) of FFDCA, as was
provided in the old sections 408 and
409 of the FFDCA. However, the period
for filing objections is now 60 days,
rather than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
OPP-2003-0220 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before September 8, 2003.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the

objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900C),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Rm.104, Crystal Mall #2, 1921
Jefferson Davis Hwy., Arlington, VA.
The Office of the Hearing Clerk is open
from 8 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Office of the
Hearing Clerk is (703) 603-0061.

2. Tolerance fee payment. If you file
an objection or request a hearing, you
must also pay the fee prescribed by 40
CFR 180.33(i) or request a waiver of that
fee pursuant to 40 CFR 180.33(m). You
must mail the fee to: EPA Headquarters
Accounting Operations Branch, Office
of Pesticide Programs, P.O. Box
360277M, Pittsburgh, PA 15251. Please
identify the fee submission by labeling
it “Tolerance Petition Fees.”

EPA is authorized to waive any fee
requirement ‘“when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding the
waiver of these fees, you may contact
James Tompkins by phone at (703) 305—
5697, by e-mail at
tompkins.jim@epa.gov, or by mailing a
request for information to Mr. Tompkins
at Registration Division (7505C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001.

If you would like to request a waiver
of the tolerance objection fees, you must
mail your request for such a waiver to:
James Hollins, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001.

3. Copies for the Docket. In addition
to filing an objection or hearing request
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with the Hearing Clerk as described in
Unit VLA., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in Unit I.B.1. Mail your
copies, identified by docket ID number
OPP-2003-0220, to: Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001. In person
or by courier, bring a copy to the
location of the PIRIB described in Unit
1.B.1. You may also send an electronic
copy of your request via e-mail to: opp-
docket@epa.gov. Please use an ASCII
file format and avoid the use of special
characters and any form of encryption.
Copies of electronic objections and
hearing requests will also be accepted
on disks in WordPerfect 6.1/8.0 or
ASCII file format. Do not include any
CBI in your electronic copy. You may
also submit an electronic copy of your
request at many Federal Depository
Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

VII. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of the FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866 due to its lack of
significance, this rule is not subject to
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any

enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under section 408(d) of the FFDCA,
such as the tolerance in this final rule,
do not require the issuance of a
proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply. In
addition, the Agency has determined
that this action will not have a
substantial direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure “meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” ‘“Policies
that have federalism implications” is
defined in the Executive order to
include regulations that have
‘“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of the
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any ““tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination

with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive order to include regulations
that have ““substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.”” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

VIII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: June 30, 2003.
Debra Edwards,
Director, Registration Division, Office of
Pesticide Programs.

» Therefore, 40 CFR chapterIis
amended as follows:

PART 180—[AMENDED]

» 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346(a) and
371.



Federal Register/Vol. 68, No. 131/ Wednesday, July 9, 2003/Rules and Regulations

40803

m 2. Section 180.505 is revised to read as
follows:

§180.505 Emamectin; tolerances for
residues.

(a) General. Tolerances are
established for the combined residues of
emamectin, (a mixture of a minimum of
90% 4"-epi-methylamino-4"-
deoxyavermectin B1; and maximum of
10% 4"-epi-methylamino-4"-
deoxyavermectin Bip) and its
metabolites 8,9-isomer of the Bizand Bip
component of the parent (8,9-ZMA), or
4"-deoxy-4"-epi-amino-avermectin Bia
and 4"-deoxy-4"-epi-amino-avermectin
Bip; 4"-deoxy-4"-epi-amino avermectin
B1a (AB1a4); 4"-deoxy-4"-epi-(N-formyl-N-
methyl)amino-avermectin (MFB14); and
4"-deoxy-4"-epi-(N-formyl)amino-
avermectin Bia (FAB14), in or on the
following commodities:

. Parts per
Commodity miIIiopn

Horses, liver .......cccoovvieeneenne. 0.020
Horses, meat ..........ccccvveeeeennne 0.002
Horses, meat byproducts (ex-

cept liver) .ooooveviiieiieeeee, 0.005
Horses, milk .. 0.003
Sheep, fat ..... 0.003
Sheep, liver ... 0.020
Sheep, meat ........ccccceevvieeennnen. 0.002
Sheep, meat byproducts (ex-

cept liver) .. 0.005
Sheep, MilK ...coovvveeviieeieeee, 0.003

[FR Doc. 03-17212 Filed 7-8-03; 8:45 am]
BILLING CODE 6560-50-S

: Parts per
Commodity million

Cotton, gin byproduct ............... 0.050
Cotton, undelinted seed ... 0.025
Tomato, paste ................... 0.150
Turnip, greens ......cccocceeeevcneenne 0.050
Vegetable, Brassica, leafy,

group 5 i, 0.050
Vegetable, fruiting, group 8 ...... 0.020
Vegetable, leafy, except Bras-

Sica, group 4 ....oocceeeeviieeeninns 0.100

(b) Section 18 emergency exemptions.
[Reserved]

(c) Tolerances with regional
registrations. [Reserved]

(d) Indirect and inadvertant residues.
Tolerances are established for indirect
or inadvertent combined residues of
emamectin (MAB1a + MAB1p isomers)
and the associated 8,9-Z isomers (8,9-
ZB1a+ 8,9-ZB1yp) in or on the following
commodities when present therein as a
result of the application of emamectin to
crops listed in the table to paragraph (a)
of this section:

Commodity P;ritlﬁopner

Cattle, fat ......ccccoeeeiieieieeee, 0.003
Cattle, liver .... 0.020
Cattle, meat 0.002
Cattle, meat byproducts (except

[[1Y7=T 5 ISR 0.005
Cattle, MilK .....occoeeeiiiiiiieeee, 0.003
Goats, fat ....coevevriieiieieeee 0.003
Goats, liVer .....ccccoevevveiiennee 0.020
Goats, meat ........cccceeeeeeiiiiinnnns 0.002
Goats, meat byproducts (ex-

cept liver) oo, 0.005
Goats, MilK .....occveeiiiieiiiieee, 0.003
Hogs, fat ....oooiiiiiiee, 0.003
HOogQs, lIVEr ..o 0.020
Hogs, meat ........ccccevviiiiiieeeennn. 0.002
Hogs, meat byproducts (except

IVEr) oo 0.005
Hogs, milk 0.003
Horses, fat 0.003

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-2003-0134; FRL—-7303-6]
Diallyl Sulfides; Exemption from the
Requirement of a Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of diallyl sulfides
(DADs) in/on garlic, leeks, onions, and
shallots. Platte Chemical Company
submitted a petition to EPA under
section 408(d)(1)(B) of the Federal Food,
Drug, and Cosmetic Act (FFDCA),
requesting an exemption from the
requirement of a tolerance. This
regulation eliminates the need to
establish a maximum permissible level
for residues of DADs in/on garlic, leeks,
onions, and shallots.

DATES: This regulation is effective July
9, 2003. Objections and requests for
hearings, identified by docket ID
number OPP-2003—-0134, must be
received on or before September 8,
2003.

ADDRESSES: Written objections and
hearing requests may be submitted by
mail, electronically, or in person. Please
follow the detailed instructions for each
method as provided in Unit IX. of the
SUPPLEMENTARY INFORMATION.

FOR FURTHER INFORMATION CONTACT: By
mail: Driss Benmhend, c/o Product
Manager (PM) 90, Biopesticides and
Pollution Prevention Division (7511C),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 308-9525; e-mail address:
Benmbhend.driss@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this Action Apply to Me?

You may be affected by this action if
you are an agricultural producer, food
manufacturer, or pesticide
manufacturer. Potentially affected
categories and entities may include, but
are not limited to:

* Crop production (NAICS 111)

e Animal production (NAICS 112)

¢ Food manufacturing (NAICS 311)

* Pesticide manufacturing (NAICS
32532)

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in the table could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether or not this action might apply
to certain entities. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Copies of this
Document and Other Related
Information?

1. Docket. EPA has established an
official public docket for this action
under docket identification (ID) number
OPP-2003-0134. The official public
docket consists of the documents
specifically referenced in this action,
any public comments received, and
other information related to this action.
Although a part of the official docket,
the public docket does not include
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. The official public
docket is the collection of materials that
is available for public viewing at the
Public Information and Records
Integrity Branch (PIRIB), Rm. 119,
Crystal Mall #2, 1921 Jefferson Davis
Hwy., Arlington, VA. This docket
facility is open from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The docket telephone number
is (703) 305-5805.

2. Electronic access. You may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available at http://
www.access.gpo.gov/nara/cfr/
cfrhtml_00/Title_40/40cfr180 _00.html,
a beta site currently under development.
To access the OPPTS Harmonized
Guidelines referenced in this document,
go directly to the guidelines at http://
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www.epa.gov/opptsfrs/home/
guidelin.htm.

An electronic version of the public
docket is available through EPA’s
electronic public docket and comment
system, EPA Dockets. You may use EPA
Dockets at http://www.epa.gov/edocket/
to submit or view public comments,
access the index listing of the contents
of the official public docket, and to
access those documents in the public
docket that are available electronically.
Although not all docket materials may
be available electronically, you may still
access any of the publicly available
docket materials through the docket
facility identified in Unit I.B.1. Once in
the system, select ““search,” then key in
the appropriate docket ID number.

II. Background and Statutory Findings

In the Federal Register of November
21, 2001 (66 FR 58481) (FRL-6802-2),
EPA issued a notice pursuant to section
408(d)(3) of the FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide tolerance petition (PP 1F6316)
by Platte Chemical Company, 419 18th
Street, Greeley, CO 80632. As required
by section 408(d)(2)(A)(i)(I), this notice
included a summary of the petition
prepared by the petitioner Platte
Chemical Company. There were no
comments received in response to the
notice of filing.

The petition requested that 40 CFR
part 180 be amended by establishing an
exemption from the requirement of a
tolerance for residues of diallyl sulfides.

II1. Risk Assessment

New section 408(c)(2)(A)@3) of the
FFDCA allows EPA to establish an
exemption from the requirement for a
tolerance (the legal limit for a pesticide
chemical residue in or on a food) only
if EPA determines that the exemption is
“safe.” Section 408(c)(2)(A)(ii) defines
“safe” to mean that ““there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to “ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue. . . .” Additionally, section
408(b)(2)(D) requires that the Agency
consider ‘““available information”

concerning the cumulative effects of a
particular pesticide’s residues and
“‘other substances that have a common
mechanism of toxicity.”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. First,
EPA determines the toxicity of
pesticides. Second, EPA examines
exposure to the pesticide through food,
drinking water, and through other
exposures that occur as a result of
pesticide use in residential settings.

IV. Toxicological Profile

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action and considered its validity,
completeness, and reliability and the
relationship of this information to
human risk. EPA has also considered
available information concerning the
variability of the sensitivities of major
identifiable subgroups of consumers,
including infants and children.

DADs are a composition of diallyl
sulfides that includes diallyl
monosulfide, diallyl disulfide, diallyl
trisulfide, and diallyl pentasulfide. They
are naturally occurring compounds
found in Allium crops, including onion
and garlic and are partially responsible
for the distinctive odor of garlic. The
end-use product, Alli-Up is proposed
for use as a soil fumigant solution for
the control of white rot (Sclerotium
cepivorum) in garlic, leeks, onions, and
shallots. It contains 90% of DADs in a
liquid formulation (8.3 lbs of active
ingredient per gallon). Application is
recommended for any field that shows
evidence or has a history of white rot
infestations. When applied to infected
soils in conjunction with a rotational
crop, DADs will mimic the presence of
an Allium crop, which will in turn
stimulate the germination of white rot
spores (sclerotia). The germinated
spores will subsequently perish since no
host crop is present. The product is
applied through conventional soil
fumigation equipment such as an
enclosed shanking system.

Toxicity studies submitted in support
of the tolerance exemption petition, and
the Agency reviews are compiled in the
public docket established for this action
under the docket ID number OPP-2003—
0134.

1. Acute oral toxicity (OPPTS
Harmonized Guideline 870.1100; 152-
10; Master Record Identification
Number (MRID) 45422907). Five male
and 5 female rats were dosed with 200,
600, and 1,000 milligram/kilogram (mg/
kg) and 10 of each were dosed with
5,000 mg/kg. The acute oral LD so was

determined at 346 mg/kg. Treated rats
displayed a number of abnormalities
including breathing abnormalities,
wobbly gait, decreased defecation,
decreased activity, and pilo-erection.
The abnormalities are attributed to
hemolytic anemia as it is experienced
by rodents when feeding on materials
rich on sulfur and derived from onion
and garlic.

2. Acute dermal toxicity (OPPTS
Harmonized Guideline 870.1200; 152—-
11; MRID 45422908). Five male and 5
female rats were dosed with 1,500,
1,750, and 2,000 mg/kg, observed daily
and weighed weekly. The acute dermal
LDso of DADs in male rats was
determined to be 1,826 mg/kg, in female
2,009 mg/kg, and in sexes combined
1,967 mg/kg, or a Toxicity Category IL

3. Primary eye irritation (OPPTS
Harmonized Guideline 870.2400; 152—-
13; MRID 45422909). Six rabbits were
administered DADs in the right eye with
the left eye serving as an untreated
control. Exposure of the test article
produced corneal opacity in 3/6 test
eyes at the 1 or 24-hour scoring
interval. Conjunctivitis was noted in 6/
6 test eyes at the 1-hour testing interval.
The conjunctival irritation resolved
completely in all animals by study day
14. Under the conditions of the test,
DADs are considered a moderate eye
irritant, and Toxicity Category III for eye
irritation.

4. Primary dermal irritation (OPPTS
Harmonized Guideline 870.2500; 152—
14; MRID 45422910). These compound
are Toxicity Category II for dermal
irritation. Severe skin reactions of the
rabbits exposed, with evident erythema
grade 2 and 1 at 1 hour post-exposure
were observed.

5. Dermal sensitization (OPPTS
Harmonized Guideline 870.2600; 152—
15; MRID 45422911). A dermal
sensitization potential test for DADs was
evaluated using guinea pigs. DADs were
found to be contact dermal sensitizers in
guinea pigs, in accordance with the
Buehler test.

6. Mutagenicity (OPPTS Harmonized
Guideline 870.5195; MRID 45422912). A
Salmonella/mammalian-microsome
reverse mutation assay (Ames Test) was
done using DADs. The assay evaluated
the test article for its ability to induce
reverse mutations at the histidine locus
in the genome of specific Salmonella
typhimurium tester strains in both the
presence and absence of an exogenous
metabolic activation system of
mammalian microsomal enzymes
derived from Arocolr™ induced rat
liver. The results of the assay indicate
that under the conditions of the study,
DADs did not cause a positive increase
in the number of histidine revertants per
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plate of any of the tester strains either
in the presence or absence of the
microsomal enzymes prepared from the
Arocolr™ induced rat liver (S9). As a
result, Diallyl disulfide, the main
component of DADs, are not considered
mutagenics.

Data Waivers were requested for the
following studies:

Acute inhalation toxicity (OPPTS
Harmonized Guideline 870.1300; 152—
12).

Mammalian mutagenicity tests
(OPPTS Harmonized Guideline
870.5195) except for an Ames test.

90-Day feeding (1 species) (OPPTS
Harmonized Guideline 870.3100).

90-Day dermal (1 species) (OPPTS
Harmonized Guideline 870.3250).

90-Day inhalation (1 species)
(OPPTS Harmonized Guideline
870.3465).

Teratogenicity (1 species) (OPPTS
Harmonized Guideline 870.3700).

Chronic exposure (OPPTS
Harmonized Guideline 870.4100) (Tier
110)

Oncogenicity (OPPTS Harmonized
Guideline 870.4200) (Tier III)

DADs are naturally present in garlic
and other Allium crops and in fields
planted with these crops. In spite of the
long history of garlic consumption and
exposure to DADs by humans, no
immunotoxic effects, such as induced
dysfunction or inappropriate
suppressive or stimulatory responses in
components of the immune system of
humans or test animals have been
reported and are not expected from the
exposure to DADs. As a result, the
waiver requests listed above were
approved.

V. Aggregate Exposures

In examining aggregate exposure,
FFDCA section 408 directs EPA to
consider available information
concerning exposures from the pesticide
residue in food and all other non-
occupational exposures, including
drinking water from ground water or
surface water and exposure through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses).

A. Dietary Exposure

The product Alli-Up containing DADs
is intended for agricultural use as a soil
fumigant for the purpose of suppression
of onion white rot (Sclerotia
cepivorum). The presence of DADs in
the soil will stimulate the pathogen to
become active and seek out its host, an
Allium sp., which is not present. The
pathogen will then perish. DADs in the
soil are then subject to microbial
breakdown and adsorption to soil

particles. By the time the soil is
prepared and ready for a new crop, most
DADs have already dissipated. As a
result, when new crops are planted, the
likelihood of DADs residue present in
the mature crop is considered low.

1. Food. From food and feed uses. As
explained above, the presence of DADs
residue in food is unlikely. Moreover,
the primary source for human exposure
to DADs would occur through the
consumption of garlic, other Allium
crops or garlic derived products. There
have been no reports of adverse
reactions to humans resulting from the
consumption of Allium crops and
derived products. The over-all
toxicology profile of DADs suggests that
the risk associated with acute exposures
by the oral route would be low.

2. Drinking water exposure. Since
Alli-Up will only be used as a soil
fumigant, there is little if any, potential
for drinking water exposure from
pesticide drift in the surface water.
Moreover, DADs in the soil are then
subject to microbial breakdown and
adsorption to soil particles and
dissipation in the air. Therefore, the
level of residues that might get into the
ground water or surface water would
most likely be negligible.

B. Other Non-Occupational Exposure

The potential for non-dietary
exposure to DADs for the general
population is unlikely because potential
use sites are commercial agricultural.
Since the material is shanked into the
treated soil during commercial
applications, any odor present would be
similar to that of a commercial garlic
field or to that arising from freshly cut
or pressed garlic as found in a typical
household kitchen. EPA is unaware of
any reports of adverse reactions to
humans resulting from Allium crops
and derived products odor or
consumption.

VI. Cumulative Effects

Section 408(b)(2)(D)(v) of the FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and ““other
substances that have a common
mechanism of toxicity.”

EPA does not have, at this time,
available data to determine whether
DADs have a common mechanism of
toxicity with other substances or how to
include this pesticide in a cumulative
risk assessment. Unlike other pesticides
for which EPA has followed a
cumulative risk approach based on a
common mechanism of toxicity, DADs

do not appear to produce a toxic
metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has not
assumed that DADs have a common
mechanism of toxicity with other
substances. For information regarding
EPA’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see the final rule for Bifenthrin Pesticide
Tolerances (62 FR 62961, November 26,
1997).

VII. Safety Factor for Infants and
Children

1. In general. Section 408 of the
FFDCA provides that EPA shall apply
an additional tenfold margin of safety
for infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base on
toxicity and exposure unless EPA
determines that a different margin of
safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a MOE
analysis or through using uncertainty
(safety) factors in calculating a dose
level that poses no appreciable risk to
humans.

2. Prenatal and postnatal sensitivity.
Based on the lack of observed
developmental toxicity, EPA has
concluded there is reasonable certainty
that no harm to infants, children, or
adults will result from aggregate
exposure to DADs residues. Exemption
of DADs from the requirements of a
tolerance should pose no significant risk
to humans or the environment.

3. Conclusion. There is reasonable
certainty that no harm will result from
aggregate exposure to residues of diallyl
sulfides to the U.S. population. This
includes all anticipated dietary
exposures and all other exposures for
which there is reliable information. The
Agency has arrived at this conclusion
based on the low levels of toxicity, the
long history of safe consumption of
garlic and onions which naturally
contain diallyl sulfides, and the lack of
exposure. Levels of exposure resulting
from use of diallyl sulfides would be
significantly lower than those found in
the U.S. population’s consumption of
onion and garlic foods (raw, cooked and
processed). Moreover, the Agency
concludes that diallyl sulfides is non-
toxic to humans, including infants and
children. Thus, there is no threshold
effects of concern and, as a result the
provision requiring an additional
margin of safety does not apply. Further,
the provisions of consumption patterns,
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special susceptibility, and cumulative
effects do not apply. As a result, EPA
has not used a margin of exposure
(safety) approach to assess the safety of
diallyl sulfides.

VIII. Determination of Safety

Based on the preceding assessments,
EPA concludes that there is a reasonable
certainty that no harm will result to the
general population, and to infants and
children from aggregate exposure to
DAD residues.

IX. Other Considerations
A. Endocrine Disruptors

EPA is required under section 408 of
the FFDCA to develop a screening
program to determine whether certain
substances (including all pesticide
active and other ingredients) ‘“‘may have
an effect in humans that is similar to an
effect produced by a naturally occurring
estrogen, or other such endocrine effects
as the Administrator may designate.”
Following the recommendations of its
Endocrine Disruptor Screening and
Testing Advisory Committee (EDSTAC),
EPA determined that there is no
scientific basis for including, as part of
the program, the androgen and thyroid
hormone systems in addition to the
estrogen hormone system. EPA also
adopted EDSTAC’s recommendation
that the program include evaluations of
potential effects in wildlife. For
pesticide chemicals, EPA will use
FIFRA and, to the extent that effects in
wildlife may help determine whether a
substance may have an effect in
humans, FFDCA authority to require
wildlife evaluations. As the science
develops and resources allow, screening
of additional hormone systems may be
added to the Endocrine Disruptor
Screening Program (EDSP). When the
appropriate screening and/or testing
protocols being considered under the
Agency’s Endocrine Disruptor Screening
Program have been developed, DADs
may be subjected to additional
screening and/or testing to better
characterize effects related to endocrine
disruption.

Based on available data, no endocrine
system-related effects have been
identified with consumption of DADs.
In addition, DADs do not share any
structural similarity to any known
endocrine disruptive chemical.

B. Analytical Method

EPA is establishing an exemption
from the requirement of a tolerance for
the reasons stated above. Because a
tolerance exemption does not establish
numerical limit for the amount of the
pesticide chemical residues that may be

present, and for the reasons stated above
that led the Agency to conclude that a
tolerance exemption was warranted, the
Agency has concluded that an analytical
method is not necessary for enforcement
purposes for DADs.

C. Codex Maximum Residue Level

No Codex maximum residue levels
are established for residues of DADs in
or on any food or feed crop. There are
no established tolerances or exemptions
from tolerance for DADs in the United
States. The Agency has classified DADs
as a biochemical pesticide.

X. Conclusions

Based on the toxicology data
submitted, there is reasonable certainty
no harm will result from aggregate
exposure of residues of DADs to the U.S.
population, including infants and
children, This includes all anticipated
dietary exposures and all other
exposures for which reliable data were
submitted, accepted and reviewed. The
Agency has no reports of adverse
reactions of humans resulting from
Allium crops and derived products’
odor or consumption. As a result, EPA
establishes an exemption from tolerance
requirements pursuant to FFDCA
section 408(c) and (d) for residues of
DADs in or on garlic, leeks, onions, and
shallots.

XI. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA of 1996, EPA will
continue to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d), as was provided in the
old FFDCA sections 408 and 409.
However, the period for filing objections
is now 60 days, rather than 30 days.

A. What Do I Need To Do To File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,

you must identify docket ID number
OPP-2003-0134 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before September 8, 2003.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900C),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Rm. 104, Crystal Mall #2, 1921
Jefferson Davis Hwy., Arlington, VA.
The Office of the Hearing Clerk is open
from 8 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Office of the
Hearing Clerk is (703) 603-0061.

2. Tolerance fee payment. If you file
an objection or request a hearing, you
must also pay the fee prescribed by 40
CFR 180.33(i) or request a waiver of that
fee pursuant to 40 CFR 180.33(m). You
must mail the fee to: EPA Headquarters
Accounting Operations Branch, Office
of Pesticide Programs, P.O. Box
360277M, Pittsburgh, PA 15251. Please
identify the fee submission by labeling
it “Tolerance Petition Fees.”

EPA is authorized to waive any fee
requirement ‘“when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding the
waiver of these fees, you may contact
James Tompkins by phone at (703) 305—
5697, by e-mail at
tompkins.jim@epa.gov, or by mailing a
request for information to Mr. Tompkins
at Registration Division (7505C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001.
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If you would like to request a waiver
of the tolerance objection fees, you must
mail your request for such a waiver to:
James Hollins, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001.

3. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit IX.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in Unit 1.B.2. Mail your
copies, identified by docket ID number
OPP-2003-0134, to: Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001. In person
or by courier, bring a copy to the
location of the PIRIB described in Unit
1.B.2. You may also send an electronic
copy of your request via e-mail to: opp-
docket@epa.gov. Please use an ASCII
file format and avoid the use of special
characters and any form of encryption.
Copies of electronic objections and
hearing requests will also be accepted
on disks in WordPerfect 6.1/8.0 or
ASCII file format. Do not include any
CBI in your electronic copy. You may
also submit an electronic copy of your
request at many Federal Depository
Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

XII. Statutory and Executive Order
Reviews

This final rule establishes an
exemption from the tolerance
requirement under section 408(d) of the
FFDCA in response to a petition
submitted to the Agency. The Office of
Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).

Because this rule has been exempted
from review under Executive Order
12866 due to its lack of significance,
this rule is not subject to Executive
Order 13211, Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use (66
FR 28355, May 22, 2001). This final rule
does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act
(PRA), 44 U.S.C. 3501 et seq., or impose
any enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under section 408(d) of the FFDCA,
such as the exemption in this final rule,
do not require the issuance of a
proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply. In
addition, the Agency has determined
that this action will not have a
substantial direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure “‘meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” ‘“Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule

directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of the
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any “tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have ““substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.”” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

XIII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule " as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.
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Dated: June 13, 2003.
James Jones,
Director, Office of Pesticide Programs.

» Therefore, 40 CFR chapterIis
amended as follows:

PART 180—[AMENDED]

» 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346(a) and
371.
= 2. Section 180.1228 is added to subpart
D to read as follows:

§180.1228 Diallyl sulfides; exemption from
the requirement of a tolerance.

An exemption from the requirement
of a tolerance is established for residues
of diallyl sulfides when used in/on
garlic, leeks, onions, and shallots.

[FR Doc. 03-17106 Filed 7—8-03; 8:45 am]
BILLING CODE 6560-50-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 030514123-3162-02; 1.D.
041003B]

RIN 0648—-AQ76

Fisheries of the Northeastern United
States; Northeast Multispecies
Fishery; Framework Adjustment 38 to
the Northeast Multispecies Fishery
Management Plan

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
implement measures contained in
Framework Adjustment 38 (Framework
38) to the Northeast (NE) Multispecies
Fishery Management Plan (FMP) to
exempt a fishery from the Gulf of Maine
(GOM) Regulated Mesh Area mesh size
regulations. Framework 38 establishes
an exempted small mesh silver hake
(Merluccius bilinearis) (whiting) fishery
in the inshore GOM. The exempted
fishery is authorized from July 1
through November 30 each year;
requires the use of specific exempted
grate raised footrope trawl gear;
establishes a maximum whiting
possession limit of 7,500 1b (3,402 kg);
and includes incidental catch
restrictions.

DATES: This regulation is effective July
9, 2003.

ADDRESSES: Copies of the Framework 38
document, its Regulatory Impact Review
(RIR), the Initial Regulatory Flexibility
Analysis (IRFA), the Environmental
Assessment and other supporting
documents for the framework
adjustment are available from Paul J.
Howard, Executive Director, New
England Fishery Management Council
(Council), 50 Water Street, Mill 2,
Newburyport, MA 01950. These
documents are also available online at
http://www.nefmec.org. The Final
Regulatory Flexibility Analysis (FRFA)
consists of the IRFA, public comments
and responses contained in this final
rule, and the summary of impacts and
alternatives contained in this final rule.
FOR FURTHER INFORMATION CONTACT: E.
Martin Jaffe, Fishery Policy Analyst,
978-281-9272.

SUPPLEMENTARY INFORMATION: This final
rule implements measures contained in
Framework 38 to the FMP. Details
concerning the justification for and
development of Framework 38 and the
implementing regulations were
provided in the preamble to the
proposed rule (68 FR 27774, May 21,
2003) and are not repeated here.

Exempted Grate Raised Footrope Trawl
Fishery Area

The Exempted Grate Raised Footrope
Trawl Fishery Area is an inshore area in
the GOM extending to the Loran 44500
line and northward along the coast of
Maine. This area most closely represents
the historical whiting fishery and the
area utilized by the fishermen who
participated in the experimental whiting
grate fisheries between 1996 and 2002.
During the development of this
framework adjustment, the Council
considered three options for the fishery
area, including the area option
implemented by this final rule. The first
option was the largest area under
consideration and included an offshore
component to the area implemented.
Another option was the smallest area
under consideration and represented a
subset of the area implemented, where
past experimental fishing was
concentrated. The area implemented
was selected by the Council, following
an endorsement by the Plan
Development Team (PDT), even though
sampling was not conducted throughout
the entire area. The area was selected
because there were sufficient
similarities (species composition,
hydrography, habitat, current flow,
bottom topography) between it and the
subset where the experiment occurred
to suggest that bycatch in the area
implemented may be similar to that
observed in the experiments. Thus, the

rate of capture of regulated species is
not expected to differ over the area
implemented.

Fishing Season

The season for the GOM Grate Raised
Footrope Trawl Fishery is July 1-
November 30. This period encompasses
the traditional seasonal presence of
whiting along the coast of Maine in the
GOM and the period of documented
catch and bycatch during research trials
and experimental small mesh fisheries
permitted by NMFS between 1996 and
2002. The PDT expressed support for a
season from July 1 to November 30,
based on documented catch rates and
experimental data from 2001 and 2002,
which were reviewed by the PDT in
detail.

During the development of this
framework adjustment, the Council
considered establishing a season for this
fishery from June 1 to November 30, but
ultimately decided to eliminate the
month of June from consideration after
evaluating the data. These data show
that the coastal whiting fishery started
in July and ended in November.

The majority of experimental tows
with the proposed sweepless trawl were
conducted during October and
November 2001 and 2002. Past
experience demonstrates that the
catches of whiting are generally lower
and the bycatch of regulated species is
relatively higher during these months
than during the summer. Given that the
2001 and 2002 data for the proposed
sweepless trawl show low absolute
bycatch of regulated species during
October and November, the gear is
expected to fish with even lower
bycatch during the summer.

Gear Specifications

There are several gear specifications
for this fishery, including net
specifications for the raised footrope
trawl, that are consistent with those in
the Cape Cod Bay whiting fishery, a
requirement to use a sweepless trawl,
and a requirement to use a Nordmore-
style grate with a maximum bar spacing
of 50 mm (1.97 inches). There is also a
minimum codend mesh requirement of
2.5 inches (6.35 cm) (square or diamond
mesh). Vessels may use net
strengtheners in this fishery, provided
that they are consistent with the existing
net strengthener provisions for 2.5 inch
(6.35 cm) mesh.

Whiting/Offshore Hake Possession
Limit

There is a maximum whiting/offshore
hake possession limit of 7,500 lb (3,402
kg) for this fishery. Vessels using mesh
larger than the minimum 2.5 inches
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(6.35 cm) may not possess more than
7,500 1b (3,402 kg) of whiting/offshore
hake.

Incidental Catch Restrictions

Incidental catch restrictions ensure
that the net is fished properly and
remains off the ocean bottom. The
incidental catch restrictions mirror
those incorporated into the Cape Cod
Bay raised footrope trawl fishery, with
the addition of a prohibition on the
possession of dogfish. Vessels
participating in the GOM Grate Raised
Footrope Trawl Fishery may retain red
hake, squid, butterfish, mackerel,
alewife, and herring up to the amounts
allowed by the regulations for those
species, provided they comply with all
regulations for those species. The
following additional restrictions apply:
A prohibition on the possession of
regulated species (Atlantic cod, witch
flounder, American plaice, yellowtail
flounder, winter flounder, windowpane
flounder, haddock, pollock, redfish, and
white hake), monkfish, lobsters, skates,
crabs, longhorn sculpin, sea raven,
summer flounder (fluke), ocean pout,
and spiny dogfish.

The prohibition on the possession of
monkfish, lobsters, and skates help to
ensure that fishermen rig the net
correctly, so that the footrope is not in
contact with the sea floor and thus,
much less likely to catch these species.
The prohibition on crabs, longhorn
sculpin, sea raven and dogfish is
designed to reduce the damage to
whiting, a soft bodied fish, from
abrasion and puncture, as well as to
encourage keeping the footrope off the
sea floor. Except for a few juveniles,
very few dogfish are retained by the
grate raised footrope trawl net, as they
are too large to pass through the grate.

Annual Review

The PDT will annually review sea
sampling data from the fishery and
develop recommendations, as necessary,
to ensure that groundfish bycatch
remains at a minimum. Because this is
a seasonal fishery, the Council may
modify the specifications for this fishery
through a framework adjustment to the
FMP prior to the next season, if the PDT
recommends adjustments to address
regulated species bycatch.

The Council desires 10—percent
observer coverage in this fishery. No
later than 2006, NMFS, in consultation
with the PDT, will determine if the level
of observer coverage is sufficient to
monitor catch and bycatch in this
fishery with an acceptable level of
precision. If practicable, the level of
desired observer coverage will be
adjusted (increased or decreased)

consistent with that analysis. The PDT
may recommend adjustments to the
level of observer coverage prior to 2006,
based on information examined during
the annual review described above.

Comments and Responses

During the comment period, which
ended June 5, 2003, one written
comment on the proposed rule was
received from the Maine Department of
Marine Resources (ME DMR).

Comment: The ME DMR strongly
supports the measures in the proposed
rule to implement Framework 38, is
committed to limited monitoring of this
whiting fishery, and requested that
NMEF'S also provide resources to assist in
monitoring.

Response: NMFS concurs with the ME
DMR’s support of the management
measures in Framework 38, and
acknowledges the ME DMR’s
commitment to monitoring and request
for monitoring assistance.

Classification

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

Included in this final rule is the Final
Regulatory Flexibility Analysis (FRFA)
prepared pursuant to 5 U.S.C. 604(a).
The FRFA incorporates the IRFA, the
comments and responses to the
proposed rule, and the analyses
completed in support of this action. A
copy of the IRFA is available from the
Council (see ADDRESSES).

Final Regulatory Flexibility Analysis

Statement of Objective and Need

A description of the reasons why this
action is being considered, and the
objectives of and legal basis for this
action, is contained in the preamble to
the proposed rule and is not repeated.

Summary of Significant Issues Raised in
Public Comments

One comment was received during
the comment period on the proposed
rule, although it did not pertain to the
IRFA. No significant issues were raised
and, therefore, no changes to the
proposed rule were required to be made
as a result of public comments.

Description and Estimate of Number of
Small Entities to Which the Rule Will
Apply

According to the Small Business
Administration standards, any fish
harvesting or hatchery business is a
small business if it is independently
owned and operated and not dominant
in its field of operations and if it has
annual receipts of not in excess of $3.5
million. Approximately 50 vessels are

expected to participate in this exempted
fishery. All of these vessels meet the
criteria for “small entities” and
therefore, all alternatives and analyses
contained in Framework 38 necessarily
reflect impacts on small entities.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

Framework 38 does not contain any
new recordkeeping, reporting, or
compliance requirements.

Steps Taken to Minimize Economic
Impacts on Small Entities

The Council prepared an economic
analysis that describes the economic
impact that this rule will have on small
entities. A summary of the analysis
follows:

The Council considered the no action
alternative—not establishing an
exempted grate raised footrope trawl
fishery. Implementation of the no action
alternative would preclude fishermen
from engaging in the small mesh silver
hake fishery in the inshore GOM. This
would result in lost opportunities to
harvest whiting, and therefore,
fishermen would be unable to earn
additional revenue from this fishery
(i.e., upwards of $1 million per year).

Slight variations to the action being
implemented were considered by the
Council as follows: Beginning the
season in June; increasing the size of the
exemption area; less restrictive gear
restrictions or less restrictive incidental
catch allowances. Several of these
options (larger area, longer season) may
have resulted in increased economic
benefits to the participants compared
with the action selected. However, there
was sufficient uncertainty regarding
bycatch rates of regulated multispecies
associated with these options, and the
Council considered the risk to
associated bycatch species (particularly
regulated multispecies) to be too great to
warrant implementation of these
options. Furthermore, the dissimilarities
between the inshore area (Options 2A
and 2B), specifically, differences in
depth, temperature, bottom type, and
community composition, caused the
Council to conclude that they could not
reasonably extrapolate the results of the
experiment to the offshore component
(Option 1). The uncertainty resulted
from the lack of experimental data in
the largest area and during the month of
June. Because the experiment had not
been conducted in the largest area, there
were no data to support a decision to
allow an exempted fishery in the area
outside of the proposed area. Similarly,
there were no experimental data during
the month of June, but data from May
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indicated significantly higher bycatch
rates than during the proposed season.
Due to a lack of data on bycatch rates
during the month of June and from the
largest area, the exemption could not be
justified. Therefore, the Council made a
precautionary decision to constrain the
exempted fishery to the season and area
in which experimental data
demonstrated low bycatch rates.

The economic effects resulting from
the exempted grate raised footrope trawl
fishery are not expected to be significant
to the economy as a whole or to the
fishing industry in general. The
retrospective analysis included in the
Framework 38 document indicates that
there would be approximately 50
vessels expected to participate in this
exemption fishery and they are expected
to share in a possible $1 million
increase in revenue (an additional
$20,000 in annual revenue per
participating vessel). Analyses included
in the Framework 38 document indicate
that the initial fishery using the grate
raised footrope trawl would not be
expected to expand quickly, but will
allow bait fishing activities to occur and
will likely result in activity levels
similar to those that occurred in 1996.
Given that the conditions under which
the grate raised footrope trawl
exemption fishery may be conducted
(gear, area, season, etc.) are almost
identical to the conditions under which
the experimental fishery was operated,
it is expected that a similar number of
vessels, with similar characteristics
(size, tonnage, homeport) as those that
participated in the experimental
fisheries and described in detail in the
Framework 38 document, will
participate in and benefit from this
exemption fishery. The economic
benefits, although not significant overall
(approximately $1 million to the fishery
as a whole), will be important to
participating vessels (approximately
$20,000 in increased annual revenue),
especially those along the coast of
Maine and in smaller ports adjacent to
the Gulf of Maine.

Small Entity Compliance Guide

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 states that, for each rule, or group
of related rules, for which an agency is
required to prepare a FRFA, the agency
shall publish one or more guides to
assist small entities in complying with
the rule and shall designate such
publications as ““‘small entity
compliance guides.” The agency shall
explain the actions a small entity is
required to take to comply with a rule
or group of rules. As part of this
rulemaking process, a small entity

compliance guide will be sent to all
holders of permits issued for the NE
multispecies fishery. In addition, copies
of this final rule and guide (i.e., permit
holder letter) are available from the
Regional Administrator (see ADDRESSES)
and may be found at the following web
site: http://www.nmfs.gov/ro/doc/
nero.html.

Pursuant to 5 U.S.C. Section 553
(d)(1), the Assistant Administrator for
Fisheries, NOAA, (AA) waives the 30—
day delayed effectiveness period of the
implementing regulations. Currently,
the minimum mesh size and possession
limit restrictions implemented under
the Northeast Multispecies FMP prevent
this fishery from occurring. Although
these measures impose new regulations
on participants in the GOM whiting
grate raised footrope trawl fishery, the
overall program to implement the
exemption fishery relieves existing
restrictions that prevent the fishery from
occurring without these measures.
Specifically, this fishery has been
operating for the past several years on
an experimental basis. This action will
benefit the silver hake resource by
allowing fishermen to target an
abundant stock (whiting), thereby
reducing the need to target less
abundant and less stable stocks (Gulf of
Maine cod). This rule relieves the
restrictions that would otherwise
prevent the exempted fishery from
occurring. Any additional restrictions
implemented through this rule are
necessary constraints placed on the
exemption fishery to protect the
resource from overharvest and to ensure
that compliance with the regulations
governing the exemption fishery can be
adequately monitored and enforced.
Overall, this rule has a beneficial impact
on the fishing industry by providing an
opportunity to fish for whiting off the
coast of Maine. Because there is no
longer an experimental fishery, there is
a need to implement these regulations
in order to allow fishers to participate
in the small mesh silver hake exempted
fishery, currently off-limits because of
existing restrictions.

List of Subjects in 50 CFR Part 648

Fishing, Fisheries, Reporting and
recordkeeping requirements.

Dated: July 2, 2003.
Rebecca Lent,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

= For the reasons stated in the preamble,
50 CFR part 648 is amended as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

» 1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

= 2.In §648.80, paragraph (a)(16) is
redesignated as paragraph (a)(17) and a
new paragraph (a)(16) is added to read as
follows:

§648.80 Multispecies regulated mesh
areas and restrictions on gear and methods
of fishing.

* * * * *

(a) * % %

(16) GOM Grate Raised Footrope
Trawl Exempted Whiting Fishery.
Vessels subject to the minimum mesh
size restrictions specified in paragraphs
(a)(3) or (4) of this section may fish
with, use, and possess in the GOM Grate
Raised Footrope Trawl Whiting Fishery
area from July 1 through November 30
of each year, nets with a mesh size
smaller than the minimum size
specified, if the vessel complies with
the requirements specified in
paragraphs (a)(16)(i) and (ii) of this
section. The GOM Grate Raised
Footrope Trawl Whiting Fishery Area
(copies of a chart depicting the area are
available from the Regional
Administrator upon request) is defined
by straight lines connecting the
following points in the order stated:

GOM GRATE RAISED FOOTROPE
TRAWL WHITING FISHERY EX-
EMPTION AREA

(July 1 through November 30)

Point N. Lat. W. Long.
GRF1 43°15' ... | 70°35.4".
GRF2 43°15' ... | 70°00'.
GRF3 43°25.2' 70°00'.
GRF4 43°41.8' 69°20'.
GRF5 44°58.5' 69°20'.

(i) Mesh requirements and possession
restrictions. (A) All nets must comply
with a minimum mesh size of 2.5 inch
(6.35 cm) square or diamond mesh,
subject to the restrictions specified in
paragraph (a)(16)(i)(B) of this section.
An owner or operator of a vessel
participating in the GOM Grate Raised
Footrope Trawl Exempted Whiting
Fishery may not fish for, possess on
board, or land any species of fish, other
than whiting and offshore hake, subject
to the applicable possession limits as
specified in paragraph (a)(16)(i)(C) of
this section, except for the following
allowable incidental species: Red hake;
butterfish; herring; mackerel; squid; and
alewife.
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(B) All nets must comply with the
minimum mesh size specified in
paragraph (a)(16)(i)(A) of this section.
Counting from the terminus of the net,
the minimum mesh size is applied to
the first 100 meshes (200 bars in the
case of square mesh) from the terminus
of the net for vessels greater than 60 ft
(18.3 m) in length and is applied to the
first 50 meshes (100 bars in the case of
square mesh) from the terminus of the
net for vessels less than or equal to 60
ft (18.3 m) in length.

(C) An owner or operator of a vessel
participating in the GOM Grate Raised
Footrope Trawl Exempted Whiting
Fishery may fish for, possess, and land
combined silver hake and offshore hake
only up to 7,500 1b (3,402 kg). An owner
or operator fishing with mesh larger
than the minimum mesh size specified
in paragraph (a)(16)(i)(A) of this section
may not fish for, possess, or land silver
hake or offshore hake in quantities
larger than 7,500 Ib (3,402 kg).

(ii) Gear specifications. In addition to
the requirements specified in paragraph
(a)(16)(i) of this section, an owner or
operator of a vessel fishing in the GOM
Grate Raised Footrope Trawl Exempted
Whiting Fishery must configure the
vessel’s trawl gear as specified in
paragraphs (a)(16)(ii)(A) through (C) of
this section.

(A) An owner or operator of a vessel
fishing in the GOM Grate Raised
Footrope Trawl Exempted Whiting
Fishery must configure the vessel’s
trawl gear with a raised footrope trawl
as specified in paragraphs (a)(9)(ii)(A)
through (C) of this section. In addition,
the restrictions specified in paragraphs
(a)(16)(ii)(B) and (C) of this section
apply to vessels fishing in the GOM
Grate Raised Footrope Trawl Exempted
Whiting Fishery.

(B) The raised footrope trawl must be
used without a sweep of any kind
(chain, roller frame, or rockhopper). The
drop chains must be a maximum of 3/
8—inch (0.95 cm) diameter bare chain
and must be hung from the center of the
footrope and each corner (the quarter, or
the junction of the bottom wing to the
belly at the footrope). Drop chains must
be at least 42 inches (106.7 cm) in
length and must be hung at intervals of
8 ft (2.4 m) along the footrope from the
corners to the wing ends.

(C) The raised footrope trawl net must
have a rigid or semi-rigid grate
consisting of parallel bars of not more
than 50 mm (1.97 inches) spacing that
excludes all fish and other objects,
except those that are small enough to
pass between its bars into the codend of
the trawl. The grate must be secured in
the trawl, forward of the codend, in
such a manner that it precludes the

passage of fish or other objects into the
codend without the fish or objects
having to first pass between the bars of
the grate. The net must have an outlet
or hole to allow fish or other objects that
are too large to pass between the bars of
the grate to exit the net. The aftermost
edge of this outlet or hole must be at
least as wide as the grate at the point of
attachment. The outlet or hole must
extend forward from the grate toward
the mouth of the net. A funnel of net
material is allowed in the lengthening
piece of the net forward of the grate to
direct catch towards the grate.

(iii) Annual review. On an annual
basis, the Groundfish PDT will review
data from this fishery, including sea
sampling data, to determine whether
adjustments are necessary to ensure that
regulated species bycatch remains at a
minimum. If the Groundfish PDT
recommends adjustments to ensure that
regulated species bycatch remains at a
minimum, the Council may take action
prior to the next season through the
framework adjustment process specified
in §648.90(b), and in accordance with
the Administrative Procedures Act.

* * * * *

[FR Doc. 03-17320 Filed 7-3—-03; 11:00 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 021122286-3036-02; |.D.
070203A]

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Ocean Perch
in the Western Regulatory Area of the
Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is prohibiting directed
fishing for Pacific ocean perch in the
Western Regulatory Area of the Gulf of
Alaska (GOA). This action is necessary
to prevent exceeding the 2003 total
allowable catch (TAC) of Pacific ocean
perch in this area.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), July 3, 2003, through 2400
hrs, A.l.t., December 31, 2003.

FOR FURTHER INFORMATION CONTACT: ]osh
Keaton, 907-586-2778.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the

GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The 2003 TAC of Pacific ocean perch
for the Western Regulatory Area was
established as 2,700 metric tons (mt) by
the final 2003 harvest specifications for
groundfish in the GOA (68 FR 9924,
March 3, 2003).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the 2003 TAC for
Pacific ocean perch in the Western
Regulatory Area will be reached.
Therefore, the Regional Administrator is
establishing a directed fishing
allowance of 2,500 mt, and is setting
aside the remaining 200 mt as bycatch
to support other anticipated groundfish
fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance will soon be reached.
Consequently, NMFS is prohibiting
directed fishing for Pacific ocean perch
in the Western Regulatory Area of the
GOA.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
contrary to the public interest. This
requirement is contrary to the public
interest as it would delay the closure of
the fishery, lead to exceeding the 2003
TAC for Pacific ocean perch in the
Western Regulatory Area of the GOA,
and therefore reduce the public’s ability
to use and enjoy the fishery resource.

The AA also finds good cause to
waive the 30—day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
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Dated: July 2, 2003.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 03—-17236 Filed 7-2—03; 3:48 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 021212307 3037-02; I.D.
0702038B]

Fisheries of the Exclusive Economic

Zone Off Alaska; Pacific Ocean Perch
in the Eastern Aleutian District of the
Bering Sea and Aleutian Islands

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is prohibiting directed
fishing for Pacific ocean perch in the
Eastern Aleutian District of the Bering
Sea and Aleutian Islands management
area (BSAI). This action is necessary to
prevent exceeding the 2003 total
allowable catch (TAC) of Pacific ocean
perch in this area.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), July 5, 2003, through 2400
hrs, A.lL.t., December 31, 2003.

FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2003 TAC of Pacific ocean perch
for the Eastern Aleutian District was
established as 3,238 metric tons (mt) by
the final 2003 harvest specifications for
groundfish in the BSAI (68 FR 9907,
March 3, 2003).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the 2003 TAC for
Pacific ocean perch in the Eastern
Aleutian District will be reached.
Therefore, the Regional Administrator is

establishing a directed fishing
allowance of 2,938 mt, and is setting
aside the remaining 300 mt as bycatch
to support other anticipated groundfish
fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance will soon be reached.
Consequently, NMFS is prohibiting
directed fishing for Pacific ocean perch
in the Eastern Aleutian District of the
BSAL

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
contrary to the public interest. This
requirement is contrary to the public
interest as it would delay the closure of
the fishery, lead to exceeding the 2003
TAC for Pacific ocean perch in the
Eastern Aleutian District, and therefore
reduce the public’s ability to use and
enjoy the fishery resource.

The AA also finds good cause to
waive the 30—day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: July 2, 2003.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 03-17237 Filed 7—2-03; 3:48 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 030128023—-3158-02; I.D.
011503D]

RIN 0648—-AQ44

Fisheries of the Exclusive Economic
Zone Off Alaska; Increase in Roe
Retention Limit for Pollock Harvested
in the Bering Sea and Aleutian Islands

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
Commerce.
ACTION: Final rule.

SUMMARY: This final rule increases from
7 to 9 percent the percentage of pollock
roe that may be retained by operators of
catcher/processors and motherships
processing pollock harvested in the
Bering Sea and Aleutian Islands
Management Area. This action is
necessary because catcher/processors
and motherships have been able to
increase their pollock roe recovery rate
since the passage of the American
Fisheries Act (AFA) through cooperative
fishing practices and more precise
timing of fishing activity. This action is
intended to be consistent with the
environmental and socioeconomic
objectives of the Magnuson-Stevens
Fishery Management and Conservation
Act (Magnuson-Stevens Act) and other
applicable laws.

DATES: Effective August 8, 2003.
ADDRESSES: Copies of the Categorical
Exclusion and Regulatory Impact
Review prepared for this action may be
obtained from Lori Durall, NMFS,
Alaska Region, P.O. Box 21668, Juneau,
AK 99802, 907-586-7247

FOR FURTHER INFORMATION CONTACT: ]ay
Ginter, 907-586-7228, or
jay.ginter@noaa.gov.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
exclusive economic zone of the Bering
Sea and Aleutian Islands Management
Area (BSAI) under the Fishery
Management Plan for the Groundfish
Fishery of the Bering Sea and Aleutian
Islands Area (FMP). The North Pacific
Fishery Management Council (Council)
prepared, and NMFS approved, the FMP
under the authority of the Magnuson-
Stevens Act (16 U.S.C. 1801, et seq.).
Regulations implementing the FMP
appear at 50 CFR part 679. General
regulations governing U.S. fisheries also
appear at 50 CFR part 600.

Background

NMEF'S published a proposed rule to
raise the maximum retainable
percentage of pollock roe from 7 to 9
percent on February 11, 2003 (68 FR
6865), with comments invited through
March 13, 2003. Two letters of comment
were received by the end of the
comment period and are responded to
in the response to comments section.
Additional background on the
development of roe stripping
regulations and the purpose and need
for this action are contained in the
preamble to the proposed rule.

This final rule raises the maximum
retainable percentage of pollock roe
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from 7 to 9 percent to accommodate
increased roe recovery rates that have
been attained by industry since the
passage of the American Fisheries Act
(AFA). Under the AFA, vessels in the
BSAI pollock fishery have formed
voluntary cooperatives that have
eliminated the open access race for fish
that characterized the BSAI pollock
fishery before the AFA. Under these
AFA cooperatives, participating catcher/
processors and motherships have been
able to dramatically improve product
recovery rates by slowing down their
operations, using more refined
production techniques, and fishing
more selectively. This increase in
productivity under the AFA was
examined in detail in the final
Environmental Impact Statement
prepared for AFA-related Amendments
61/61/13/8 to the FMPs for the
groundfish, crab, and scallop fisheries
off Alaska.

In addition to these general gains in
productivity, catcher/processors and
motherships have achieved higher roe
recovery rates under the AFA through
an increased ability to time their fishing
activity to coincide with periods of peak
roe recovery and through an increased
ability to selectively target schools of
large mature pollock. When
circumstances are ideal, some catcher/
processors and motherships have
reached or exceeded the current 7—
percent limit.

In 1999, the Council examined roe
recovery rates by catcher/processors in
the BSAI and concluded that sufficient
rationale existed to raise the maximum
retainable roe amount to 9 percent. After
reviewing data on roe recovery rates,
NMFS agreed with the Council’s
rationale.

To determine the appropriate roe
retention limit under the AFA, NMFS
examined roe recovery information from
the 2000, 2001, and 2002 roe seasons,
which were managed under AFA
cooperatives. During this time period,
AFA catcher/processors and
motherships processed 26,286 mt of
pollock roe and 826,913 mt round-
weight equivalent of primary pollock
products for an aggregate roe recovery
rate of 3.2 percent for the 2000-2002 roe
seasons. However, during each of the 3
years, certain vessels were able to
achieve roe recovery rates that exceeded
7 percent during weeks of peak roe
recovery. In 2000, one catcher/processor
achieved roe recovery rates of 8.0 and
9.0 percent during two reporting weeks
in March. In 2001, seven catcher/
processors exceeded the 7—percent limit
during the week of March 24. During
that week, these seven catcher/
processors achieved an aggregate roe

recovery rate of 8.4 percent. In 2002,
only one catcher/processor exceeded the
7—percent limit, with a roe recovery rate
of 8.3 percent during the week of March
17. During this 3—year time period,
these excesses totaled 185.6 mt of roe
product, or 61.9 mt annually.

This action also affects non-AFA
catcher/processors that engage in
directed fishing for other groundfish
species in the BSAI and encounter
incidental catch of pollock. The
maximum retainable percentage of
pollock is 20 percent for vessels engaged
in directed fishing for other groundfish
species. Existing requirements at 50 CFR
679.27 require vessels engaged in
directed fishing for groundfish other
than pollock to retain all incidental
catch of pollock up to the 20—percent
maximum retainable percentage limit.
Such vessels also are allowed to recover
roe from their incidental catch of
pollock. Under this final rule, catcher/
processors that are engaged in directed
fishing for species other than pollock
also are allowed to retain pollock roe up
to the 9—percent limit.

Response to Comments

NMEFS received two comment letters
by the end of the comment period on
the proposed rule, both in favor of this
action, but questioning the need for any
retention limit. These comments are
summarized and responded to here.

Comment 1: The United States Surimi
Commission (USSC) supports the
proposed increase in the roe-retention
limit but would prefer a total removal of
the roe retention restriction on the
grounds that such a limit is redundant
and unnecessary in light of
subsequently adopted management
measures that more effectively govern
utilization rates onboard at-sea
processing vessels in the BSAI pollock
fishery. Since the passage of the AFA,
the catcher/processors represented by
USSC are producing nearly 50 percent
more processed pollock per ton of catch
than they were prior to the passage of
the AFA. While overall roe recovery
rates still average less than 7 percent, it
is not unusual for vessels to encounter
schools of fish at certain times of the
year and in certain areas where the
actual roe content of the catch exceeds
7 percent. In such instances, fishermen
are faced with the dilemma of having to
throw away the most valuable product
they make in order to comply with an
antiquated rule that was designed over
a decade ago to discourage wasteful
fishing and processing practices that are
no longer extant in the fishery. An
increase in the retention limit from 7 to
9 percent would help reduce the
number of such instances. It would not,

however, completely eliminate the
possibility of vessels having to discard
roe as roe recovery rates sometimes
exceed 9 percent.

The better solution would be to
eliminate the roe retention limit
altogether. Although a roe retention
limit may have been necessary in the
past, it has long since outlived its
usefulness insofar as the avoidance of
wasteful fishing practices are
concerned. Furthermore, all AFA
catcher/processors now carry 2 full-time
federal observers, must weigh all their
catch on NMFS certified flow scales,
and must comply with the requirements
of the improved retention/improved
utilization (IR/IU) program, which
mandates 100 percent retention of
pollock. Each of these measures are
more than adequate to ensure that
vessels are complying with the statutory
ban on roe-stripping. For these reasons,
the USSC would prefer to see the roe
retention limit eliminated altogether
rather than an upwards adjustment of an
arbitrary limit that could still result in
fishermen having to throw away
portions of the most valuable product
they produce. Such a result would seem
to be dictated by National Standard 7’s
mandate that management measures
“minimize costs and avoid unnecessary
duplication.”

Response: As noted in the preamble to
the proposed rule, the Council and
NMEFS considered and rejected the
alternative of eliminating the roe
retention limit for two reasons:

First, AFA cooperatives that have
produced a more rationalized fishery are
not necessarily permanent. AFA
cooperatives, which are voluntary
organizations, could dissolve at any
point in the future if the members no
longer believe that remaining in
cooperatives is in their interest. The
fishery then could potentially return to
a race-for-fish in which wasteful
practice could again emerge. By raising
the retention limit so that it does not
exceed 9 percent, this rule provides a
direct incentive to continue
participation in the AFA cooperatives
which have contributed to the higher
utilization of raw product and the
increased efficiency of higher roe yields.

Second, non-AFA catcher/processors
engaged in directed fisheries for other
species are required to retain incidental
catch of pollock up to the 20—percent
maximum retainable percentage. The 9
percent maximum retainable roe
percentage is an additional measure to
reduce incentives by vessel operators to
sort incidental catch of pollock for roe
bearing fish. Such activity could
increase discard amounts in a manner
inconsistent with the intent of
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regulations intended to prevent roe
stripping and reduce discard amounts
under IR/IU. Therefore, maintaining a
regulatory limit on roe retention is
prudent to prevent the potential for a
return to the practice of roe stripping in
the event that the current AFA
cooperatives chose to dissolve and to
continue to limit the practice of roe
stripping by vessels in non-AFA
fisheries.

NMFS examined roe recovery data
from 2000 to 2002 demonstrating that
recovery rates have increased during
some weekly periods from less than 7
percent to 8 and 9 percent. This data
suggests that a recovery rate of 9 percent
represents a current upper limit for AFA
catcher processors and motherships.
This rate of 9 percent is sufficient to
capture the benefits of a higher recovery
rate while avoiding the costs associated
with discarding roe. Therefore, NMFS
has determined that establishing a 9
percent roe retention limit is consistent
with National Standard 7.

Comment 2: The At-sea Processors
Association (APA) questions the need
for any limit on the percentage of roe
that may be retained in the BSAI
pollock fishery given that: (1) There is
no economic or other incentive for
vessels in the directed pollock fishery to
conduct roe stripping under the current
management regime, (2) other rules and
regulations now make roe stripping
illegal and impractical, and (3) even a 9
percent cap could still result in the
undesirable consequence of forcing
fishermen to discard their most valuable
product. For all of these reasons, APA
would prefer to see the pollock roe
retention cap eliminated altogether in
the directed pollock fishery. On the
other hand, if elimination of the cap is
not an option in the context of the
current rulemaking, it is essential that
the cap be raised to the maximum extent
possible. The current 7 percent cap is
unrealistically low. It unnecessarily
forces fishermen to discard a very
valuable product and thwarts efforts to
extract more value (and more edible

protein) out of the nation’s limited
fishery resource.
Response: See response to comment 1.

Elements of the Final Rule

This final rule amends 50 CFR
679.20(g) by raising the maximum
allowable roe retention percentage from
7 to 9 percent for pollock harvested in
the BSAIL No changes were made from
the proposed rule.

Classification

The Administrator, Alaska Region,
NMFS, determined that this final rule is
necessary for the conservation and
management of the BSAI groundfish
fishery and that it is consistent with the
Magnuson-Stevens Act and other
applicable laws.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration that this
rule would not have a significant
economic impact on a substantial
number of small entities. No comments
were received regarding the economic
impact of this action. As a result, a
regulatory flexibility analysis was not
prepared.

List of Subjects in 50 CFR Part 679

Alaska, Fisheries, Recordkeeping and
reporting requirements.

Dated: July 1, 2003.
Rebecca Lent,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.
» For the reasons set forth in the
preamble, 50 CFR part 679 is amended
as follows:

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

» 1. The authority citation for 50 CFR
part 679 continues to read as follows:

Authority: Authority: 16 U.S.C. 773 et seq.,
1801 et seq., and 3631 et seq.; Title II of
Division C, Pub. L. 105-277; Sec. 3027, Pub.
L. 106-31, 113 Stat. 57.

= 2.In §679.20, paragraphs (g)(1)(i),
(g)(4)(1)(B), and (g)(4)(ii)(B) are revised to
read as follows:

§679.20 General limitations.

* * * * *

(g) * % %

(1) * % %

(i) Pollock roe retained on board a
vessel at any time during a fishing trip
must not exceed the following
percentages of the total round-weight
equivalent of pollock, as calculated from
the primary pollock product on board
the vessel during the same fishing trip:

(A) 7 percent in the Gulf of Alaska,
and

(B) 9 percent in the Bering Sea and
Aleutian Islands.

* * * * *

(4) * K %

(i) * % %

(B) To determine the maximum
amount of pollock roe that can be
retained on board a vessel during the
same fishing trip, multiply the round-
weight equivalent by 0.07 in the Gulf of
Alaska or 0.09 in the Bering Sea and

Aleutian Islands.
* * * * *

(ii) * % %

(B) To determine the maximum
amount of pollock roe that can be
retained on board a vessel during a
fishing trip, add the round-weight
equivalents together; then, multiply the
sum by 0.07 in the Gulf of Alaska or
0.09 in the Bering Sea and Aleutian
Islands.

* * * * *

[FR Doc. 03—17238 Filed 7—8—03; 8:45 am]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 958
[Docket No. FV03-958-01 PR]

Onions Grown in Certain Designated
Counties in Idaho, and Malheur
County, OR; Increased Assessment
Rate and Defined Fiscal Period

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
increase the assessment rate established
for the Idaho-Eastern Oregon Onion
Committee (Committee) for the 2003—
2004 and subsequent fiscal periods from
$0.08 to $0.095 per hundredweight of
onions handled, and would establish, in
the regulatory text, the Committee’s
fiscal period beginning July 1 of each
year and ending June 30 of the following
year. The Committee locally administers
the marketing order that regulates the
handling of onions grown in designated
counties in Idaho, and Malheur County,
Oregon. Authorization to assess onion
handlers enables the Committee to incur
expenses that are reasonable and
necessary to administer the program.
The assessment rate would remain in
effect indefinitely unless modified,
suspended, or terminated.

DATE: Comments must be received by
July 24, 2003.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposed rule.
Comments must be sent to the Docket
Clerk, Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue SW, STOP 0237, Washington,
DC 20250-0237; Fax: (202) 720-8938, or
E-mail: moab.docketclerk@usda.gov.
Comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be available for public inspection in
the Office of the Docket Clerk during

regular business hours, or can be viewed
at: http://www.ams.usda.gov/fv/
moab.html.

FOR FURTHER INFORMATION CONTACT:
Susan M. Hiller, Northwest Marketing
Field Office, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1220
SW Third Ave, suite 385, Portland, OR
97204; Phone: (503) 326-2724; Fax:
(503) 326-7440; or George Kelhart,
Technical Advisor, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue SW, STOP 0237,
Washington, DC 20250-0237; telephone:
(202) 720-2491, Fax: (202) 720-8938.
Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue SW, STOP 0237, Washington,
DC 20250-0237; telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 130 and Marketing Order No. 958,
both as amended (7 CFR part 958),
regulating the handling of onions grown
in certain designated counties in Idaho,
and Malheur County, Oregon,
hereinafter referred to as the “order.”
The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, Idaho-Eastern Oregon onion
handlers are subject to assessments.
Funds to administer the order are
derived from such assessments. It is
intended that the assessment rate as
proposed herein would be applicable to
all assessable onions beginning on July
1, 2003, and continue until amended,
suspended, or terminated. This rule
would not preempt any State or local
laws, regulations, or policies, unless
they present an irreconcilable conflict
with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under

section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA'’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This proposed rule would increase
the assessment rate established for the
Committee for the 2003—2004 and
subsequent fiscal periods from $0.08 to
$0.095 per hundredweight of onions
handled, and would establish, in the
regulatory text, the Committee’s fiscal
period. The fiscal period begins July 1
of each year and ends June 30 of the
following year.

The order provides authority for the
Committee, with the approval of USDA,
to establish a fiscal period. The
Committee has operated under a fiscal
period of July 1 through June 30 since
its inception in the late 1950’s, but this
period has never been specified in the
regulatory text. This rule would add to
the order’s rules and regulations a
definition of the Committee’s fiscal
period. The fiscal period would be
defined to be the 12 month period
beginning July 1 and ending June 30 of
the following year, both dates inclusive.

The order also provides authority for
the Committee, with the approval of
USDA, to formulate an annual budget of
expenses and collect assessments from
handlers to administer the program. The
Committee consists of six producer
members, four handler members and
one public member. They are familiar
with the Committee’s needs and with
the costs for goods and services in their
local area and are thus in a position to
formulate an appropriate budget and
assessment rate. The assessment rate is
formulated and discussed in a public
meeting. Thus, all directly affected
persons have an opportunity to
participate and provide input.
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For the 2000-2001 and subsequent
fiscal periods, the Committee
recommended, and USDA approved, an
assessment rate that would continue in
effect from fiscal period to fiscal period
unless modified, suspended, or
terminated by USDA upon
recommendation and information
submitted by the Committee or other
information available to USDA.

The Committee met on April 3, 2003,
and in a vote of seven in favor, one
against, and one abstention,
recommended an assessment rate of
$0.095 per hundredweight of onions
handled. The assessment rate of $0.095
is $0.015 higher than the rate currently
in effect. The order authorizes the
Committee to establish an operating
reserve of up to one fiscal period’s
operational expense. However, the
Committee has maintained the operating
reserve at a level of approximately one-
half of one fiscal period’s operational
expenses. The Committee, over the last
four fiscal periods, has reduced its
operating reserve to this level. The
Committee recommended the $0.015
increase so the total of assessment
income ($870,200), contributions
($79,800), interest income ($6,000), and
other income ($1,000) would equal the
recommended expenses for 2003—-2004
of $957,000. With these revenue
sources, the Committee would not need
to access its operating reserve and
would maintain the reserve at the
current level.

The Committee met on June 12, 2003
and unanimously recommended 2003—
2004 expenditures of $957,000. In
comparison, last year’s budgeted
expenditures were $1,044,824. The
major expenditures for the 2003-2004
fiscal period include $10,000 for
committee expenses, $148,353 for salary
expenses, $72,610 for travel/office
expenses, $59,170 for research
expenses, $27,250 for export expenses,
$589,617 for promotion expenses, and
$50,000 for unforeseen marketing order
contingencies. Budgeted expenses for
these items in 2002—2003 were $10,000,
$143,814, $77,460, $59,550, $54,000,
$675,000, and $25,000, respectively.

The Committee estimates that onion
shipments for the 2003—-2004 fiscal
period will be approximately 9,160,000
hundredweight, which should provide
$870,200 in assessment income. Income
derived from handler assessments, along
with contributions ($79,800), interest
income ($6,000), and other income
($1,000) would equal expenses. The
Committee estimates that its operating
reserve will be approximately $434,303
at the beginning of the 2003-2004 fiscal
period. Funds in the reserve would be
kept within the maximum permitted by

the order of approximately one fiscal
years’s operational expenses (§ 958.44).

The proposed assessment rate would
continue in effect indefinitely unless
modified, suspended, or terminated by
USDA upon recommendation and
information submitted by the
Committee or other available
information.

Although this assessment rate would
be in effect for an indefinite period, the
Committee would continue to meet
prior to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or
USDA. Committee meetings are open to
the public and interested persons may
express their views at these meetings.
USDA would evaluate Committee
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking would be
undertaken as necessary. The
Committee’s 2003—2004 budget and
those for subsequent fiscal periods
would be reviewed and, as appropriate,
approved by USDA.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 37 handlers
of Idaho-Eastern Oregon onions who are
subject to regulation under the order
and approximately 250 onion producers
in the regulated production area. Small
agricultural service firms are defined by
the Small Business Administration
(SBA) (13 CFR 121.201) as those whose
annual receipts are less than $5,000,000,
and small agricultural producers are
defined as those whose annual receipts
are less than $750,000.

The Committee estimates that 32 of
the 37 handlers of Idaho-Eastern Oregon
onions ship under $5,000,000 worth of
onions on an annual basis. According to
the Vegetables 2002 Summary reported

by the National Agricultural Statistics
Service, the total farm gate value of
onions in the regulated production area
for 2002 was $93,807,000. Therefore, the
2002 average gross revenue for an onion
producer in the regulated production
area was $375,228. Based on this
information, it can be concluded that
the majority of handlers and producers
of Idaho-Eastern Oregon onions may be
classified as small entities.

This rule would specify in the
regulatory text the Committee’s fiscal
period beginning July 1 of each year and
ending June 30 of the following year,
and increase the assessment rate
established for the Committee for the
2003-2004 and subsequent fiscal
periods from $0.08 to $0.095 per
hundredweight of onions handled, and
would establish, in the regulatory text,
the Committee’s fiscal period beginning
July 1 of each year and ending June 30
of the following year. The Committee
recommended an assessment rate of
$0.095 per hundredweight, which is
$0.015 higher than the rate currently in
effect. The quantity of assessable onions
for the 2003-2004 fiscal period is
estimated at 9,160,000 hundredweight.
Thus, the $0.095 rate should provide
$870,200 in assessment income, which
along with anticipated contributions,
interest income, and other income is
balanced to cover budgeted expenses
expected to total about $957,000.

The major expenditures
recommended by the Committee for the
2003-2004 fiscal period include $10,000
for committee expenses, $148,353 for
salary expenses, $72,610 for travel/
office expenses, $59,170 for research
expenses, $27,250 for export expenses,
$589,617 for promotion expenses, and
$50,000 for unforeseen marketing order
contingencies. Budgeted expenses for
these items in 2002—2003 were $10,000,
$143,814, $77,460, $59,550, $54,000,
$675,000, and $25,000, respectively.

The Committee reviewed and
unanimously recommended 2003—-2004
expenditures of $957,000. This budget
will increase the budget line items for
salary expenses and marketing order
contingencies, and decrease the budget
line items for travel and office expenses,
research expenses, export expenses, and
promotion expenses. Prior to arriving at
this budget, the Committee considered
information from various sources,
including the Idaho-Eastern Oregon
Onion Executive, Research, Export, and
Promotion Committees. These
subcommittees discussed alternative
expenditure levels, based upon the
relative value of various research and
promotion projects to the Idaho-Eastern
Oregon onion industry. The assessment
rate of $0.095 per hundredweight of
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assessable onions was then determined
by taking into consideration the
estimated level of assessable shipments,
other revenue sources, and the
Committee’s goal of not having to use
reserve funds during 2003-2004.

A review of historical information and
preliminary information pertaining to
the upcoming fiscal period indicates
that the producer price for the 2003—
2004 season could be about $5.00 per
hundredweight. Therefore, the
estimated assessment revenue for the
2003-2004 fiscal period as a percentage
of total producer revenue could be about
1.9 percent.

This proposed rule would increase
the assessment obligation imposed on
handlers. While assessments impose
some additional costs on handlers, the
costs are minimal and uniform on all
handlers. Some of the additional costs
may be passed on to producers.
However, these costs would be offset by
the benefits derived by the operation of
the marketing order. In addition, the
Committee’s meetings were widely
publicized throughout the Idaho-Eastern
Oregon onion industry and all
interested persons were invited to
attend the meetings and participate in
Committee deliberations on all issues.
Like all Committee meetings, the April
3, and the June 12, 2003, meetings were
open to the public and all entities, both
large and small, were able to express
views on this issue. Finally, interested
persons are invited to submit
information on the regulatory and
informational impacts of this action on
small businesses.

This proposed rule would not impose
additional reporting or recordkeeping
requirements on either small or large
Idaho-Eastern Oregon onion handlers.
As with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

A 15-day comment period is provided
to allow interested persons to respond
to this proposed rule. Fifteen days is
deemed appropriate because: (1) The
2003-2004 fiscal period begins on July
1, 2003, and the order requires that the

rate of assessment for each fiscal period
apply to all assessable onions handled
during such fiscal period; (2) the
Committee needs to have sufficient
funds to pay its expenses which are
incurred on a continuous basis; and (3)
handlers are aware of this action which
was recommended by the Committee at
a public meeting and is similar to other
assessment rate actions issued in past
years.

List of Subjects in 7 CFR Part 958
Onions, Marketing agreements,
Reporting and recordkeeping
requirements.
For the reasons set forth in the
preamble, 7 CFR part 958 is proposed to
be amended as follows:

PART 958—ONIONS GROWN IN
CERTAIN DESIGNATED COUNTIES IN
IDAHO, AND MALHEUR COUNTY,
OREGON

1. The authority citation for 7 CFR
part 958 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. A new section 958.112 is added to
read as follows:

§958.112 Fiscal period.

The fiscal period shall begin July 1 of
each year and end June 30 of the
following year, both dates inclusive.

3. Section 958.240 is revised to read
as follows:

§958.240 Assessment rate.

On and after July 1, 2003, an
assessment rate of $0.095 per
hundredweight is established for Idaho-
Eastern Oregon onions.

Dated: July 2, 2003.

A.]. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 03-17277 Filed 7—8—03; 8:45 am)]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 130
[Docket No. 03—036-1]

Veterinary Services User Fees; Pet
Food Facility Inspection and Approval
Fees

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the user fee regulations to replace the

flat rate annual user fees currently
charged for the inspection and approval
of pet food manufacturing, rendering,
blending, digest, and spraying and
drying facilities with user fees based on
hourly rates for inspections and
approval. We have found that the flat
rate annual user fees no longer cover the
costs of our inspections and cannot be
adequately formulated to cover the costs
of inspections and reinspections
mandated by various foreign regions to
which those facilities export their pet
food ingredients or products. This
action would ensure that our user fees
cover the cost of providing these
services to pet food facilities.

DATES: We will consider all comments
that we receive on or before September
8, 2003.

ADDRESSES: You may submit comments
by postal mail/commercial delivery or
by e-mail. If you use postal mail/
commercial delivery, please send four
copies of your comment (an original and
three copies) to: Docket No. 03-036-1,
Regulatory Analysis and Development,
PPD, APHIS, Station 3C71, 4700 River
Road Unit 118, Riverdale, MD 20737—
1238. Please state that your comment
refers to Docket No. 03—036-1. If you
use e-mail, address your comment to
regulations@aphis.usda.gov. Your
comment must be contained in the body
of your message; do not send attached
files. Please include your name and
address in your message and ‘“Docket
No. 03—036-1" on the subject line.

You may read any comments that we
receive on this docket in our reading
room. The reading room is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 690—-2817
before coming.

APHIS documents published in the
Federal Register, and related
information, including the names of
organizations and individuals who have
commented on APHIS dockets, are
available on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: For
information concerning program
operations for Veterinary Services,
contact Dr. Thomas W. Burleson, Staff
Veterinarian, National Center for Import
and Export, VS, APHIS, 4700 River
Road Unit 44, Riverdale, MD 20737—-
1231, (301) 734—8364.

For information concerning user fee
rate development, contact Ms. Kris
Caraher, Accountant, User Fees Section,
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Financial Systems and Services Branch,
APHIS, 4700 River Road Unit 54,
Riverdale, MD 20737-1232, (301) 734—
8351.

SUPPLEMENTARY INFORMATION:

Background

Pet food rendering facilities process
animal byproducts by cooking them
down into various products that are
used as ingredients in pet foods and
animal feeds. Pet food blending
facilities take different materials and
mix them according to manufacturers’
specifications. Pet food digest facilities
produce enzymatic meals in powdered
or liquid form for use as pet food flavor
enhancers. Pet food spraying and drying
facilities produce powdered materials,
which are also used as flavor enhancers.
Pet food manufacturing facilities
combine and cook ingredients to
produce the finished pet food, which is
then packaged for sale in the United
States or for export to another country.

Facilities that process or manufacture
pet food ingredients or products for
export, including manufacturing,
rendering, blending, digest, and
spraying and drying facilities, are
required by the European Union (EU)
and some other foreign regions to be
inspected and approved by the Animal
and Plant Health Inspection Service
(APHIS). These inspections and
approvals are carried out by APHIS in
accordance with the regulations in 9
CFR part 156, ‘“Voluntary Inspection
and Certification Service.”

User fees to reimburse APHIS for the
costs of providing veterinary diagnostic
services and import- and export-related
services for live animals and birds and
animal products are contained in 9 CFR
part 130. Section 130.11 lists flat rate
fees for inspecting and approving pet
food manufacturing, rendering,
blending, digest, and spraying and
drying facilities.

The flat rate annual user fees for
inspection and approval of these
facilities were established in a final rule
we published in the Federal Register on
June 20, 2000 (65 FR 38179-38182,
Docket No. 98-045-2). Prior to that final
rule, APHIS had charged hourly rate
user fees for inspection of these
facilities, as provided for by
§130.30(a)(11). We established the flat
rate annual user fees in §130.11 based
on requests from pet food industry
representatives that we modify our user
fees to make it easier for them to know
in advance what their costs would be.
We calculated the flat rate annual user
fees to reflect the average annual cost to
APHIS of providing these services.

However, we have determined that
APHIS is no longer recovering its full

costs for providing these services
through the flat rate annual user fees in
§130.11. The flat annual rate user fees
for initial approval and renewal of
approval of pet food manufacturing
facilities were based on our estimates
that initial approval would require 6.4
hours of labor on the part of Veterinary
Services inspectors and support staff,
while renewal of approval would
require 5.4 hours. For pet food
rendering facilities, the estimates were
5.8 hours for initial approval and 4.2
hours for renewal of approval; for pet
food blender facilities, 6.7 hours for
initial approval and 4.8 hours for
renewal of approval; for pet food digest
facilities, 6.0 hours for initial approval
and 3.3 hours for renewal of approval;
and for pet food spraying and drying
facilities, 4.2 hours for initial approval
and 2.5 hours for renewal of approval.
(All these estimated times include both
the time required to provide the service
and travel time to and from the
facilities.)

While these estimates were accurate
at the time the user fees were
established, foreign requirements for
inspection and approval have changed
somewhat in the interim, and we have
found that initial approvals and
renewals of approval can now require
12 times the labor we had estimated
they would require when the flat rate
annual user fees were set. This means
that APHIS does not recover its costs
under the current flat rate annual user
fee schedule.

In addition, the EU’s requirements for
inspection and approval of facilities that
wish to export pet food to the EU
changed dramatically on May 1, 2003.
Inspections under these new
requirements are more complex and
thus require more labor, meaning that
the estimates of labor required for
inspection and approval on which the
current flat rate user fees are based have
become yet more outdated.

The EU’s new requirements also make
it infeasible to address the present
unrecovered costs by simply
recalculating the current flat rate user
fees for inspection and approval of pet
food facilities. The amount of time
needed to complete the inspection
processes that are required by the EU
varies widely between pet food
facilities, even pet food facilities of the
same type. Charging a flat rate user fee
for inspections performed in accordance
with these new requirements would
thus be inequitable, as facility operators
whose facilities could be inspected in a
relatively short amount of time would,
in effect, be subsidizing facility
operators whose facilities required
inspections of greater length.

Furthermore, under the EU’s
requirements, pet food facilities that are
not found to be in compliance at the
initial inspection must, if they still wish
to export pet food to the EU, undergo
reinspection. The APHIS flat rate annual
user fees for inspection and approval
and for renewal of approval in §130.11
are intended to cover APHIS’ costs for
all inspections required during the year.
We developed these flat rate user fees
based on an average of two inspections
per year. However, the new EU
requirements are likely to require more
frequent reinspections for some
facilities. The cost of these additional
reinspections will not be recovered
under the current flat rate user fees. A
flat rate annual user fee that did take the
possibility of these additional
reinspections into account would also
be inequitable; under such a fee, facility
owners whose facilities required
relatively few inspections would, in
effect, be subsidizing those whose
facilities required more inspections, to a
far greater degree than under the EU’s
previous requirements.

Finally, we cannot predict what
changes foreign governments may make
to their requirements for inspection and
approval of pet food facilities in the
future, or what changes we might need
to make in the flat rate user fees because
of those changes. A more flexible
system, using the hourly rates proposed
here, would reduce the need for future
rulemaking while ensuring that APHIS
properly recovers its full costs for
providing these services and that all
customers are charged fairly.

These considerations have led us to
conclude that the flat rate annual user
fees for inspection and approval of pet
food facilities, while providing cost
certainty for facility operators and
reducing administrative timekeeping
costs for APHIS, have not achieved, and
will not be able to achieve, their
primary goal: Ensuring that APHIS
recovers the costs of inspecting and
approving such facilities. Returning to
an hourly rate user fee would allow us
to charge facility operators an
appropriate amount for the labor
expended in inspecting and approving
their facilities, would allow us to
recover the costs of any reinspections
that may be required, and would give us
more flexibility should the requirements
of importing countries for inspection
and approval change in the future.

Therefore, we are proposing to
remove the flat rate user fees for
inspection and approval of pet food
manufacturing, rendering, blending, or
digest facilities and pet food spraying
and drying facilities from the table of
flat rate user fees in § 130.11. With the
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removal of these specific user fees, such
facilities would be charged for
inspection and approval in accordance
with §130.30, which provides, among
other things, that user fees for
inspections conducted under 9 CFR part
156 will be calculated at the hourly rate
(or hourly overtime rate, if applicable)
listed in that section when those
inspections are not covered by flat rate
user fees elsewhere in part 130.

In addition to listing user fees for the
current and future fiscal years (FY 2003
and beyond), the table in § 130.11 lists
user fees for fiscal years 2001 and 2002.
Because fiscal years 2001 and 2002 have
passed, we believe it is no longer
necessary to list the user fees for those
fiscal years in the regulations.
Therefore, we are also proposing to
amend the user fee table in § 130.11 by
removing the columns that list fees for
fiscal years 2001 and 2002. In addition,
because this proposed rule will not be
finalized during FY 2003, we are also
proposing to remove the column that
lists fees for FY 2003. Because there
would then be only one column listing
user fees, we are proposing to remove
the designation ‘“Beginning October 1,
2003” from that column.

Finally, because we would be
removing the specific flat rate user fees
for inspecting and approving pet food
manufacturing, rendering, blending,
digest, and spraying and drying
facilities, it would no longer be
necessary to maintain definitions in
§130.1 related to those fees.
Specifically, we would amend § 130.1
by removing the definitions for pet food
blending facilities, pet food digest
facilities, pet food manufacturing
facilities, pet food rendering facilities,
and pet food spraying and drying
facilities, as those terms would no
longer be used in part 130.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been reviewed
under Executive Order 12866. The rule
has been determined to be not
significant for the purposes of Executive
Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget.

APHIS is proposing to use hourly and
premium hourly rate user fees listed in
§130.30 to cover the cost of providing
services for the approval of U.S. pet
food manufacturing, rendering,
blending, digest, and spraying and
drying facilities in lieu of the current
flat rate user fees contained in § 130.11.
Facilities that process or manufacture
pet food ingredients or products for
export are required by the EU and other
foreign countries to be inspected and

approved by APHIS in order for the pet
food to be imported. APHIS is proposing
to replace the flat rates with hourly rates
to recover its full costs for these
inspection and approval services.

User fees recover the cost of operating
a public system by charging those
members of the public who use the
system, rather than the public as a
whole, for its operation. It is justifiable
to recover the costs of the inspection
and approval of U.S. pet food
manufacturing, rendering, blending,
digest, and spraying and drying
facilities through user fees. These
facilities benefit from the inspection
service as it provides the approvals
required by the countries to which they
export; user fees thus internalize the
costs of this service to those who require
the service and benefit from it.

APHIS user fees are intended to cover
the full cost of providing the service for
which the fee is charged. The cost of
providing a service includes direct labor
and direct material costs. It also
includes administrative support,
Agency overhead, and departmental
charges. Due to changes in the
inspection and approval requirements of
certain countries, APHIS has found that
providing these services can now
require up to 1Y times the labor
estimated as being necessary when the
flat rate annual user fees were set.
Therefore, APHIS is not currently
recovering all appropriate costs. In
addition, the EU’s requirements for
inspection and approval of facilities that
wish to export pet food to the EU
changed dramatically on May 1, 2003.
Inspections under these new
requirements are more complex and
thus require more labor, meaning that
the labor estimates used for the current
flat rates have become yet more
outdated.

The amount of time required to
perform an inspection can vary widely,
depending on such factors as the size of
the facility, the complexity of the
operation, and the preparation that has
occurred at the facility in anticipation of
the inspection. However, the labor time
associated with inspections is generally
underrepresented by the current fees,
and will become more so as
requirements change. The current flat
rate user fee of $404.75 for an initial
inspection and approval at a pet food
manufacturing, rendering, blending, or
digest facility is the equivalent of
approximately 5 hours at the hourly
rate, but we have found it can easily
take 10 or more hours to approve some
facilities. It can, therefore, be expected
that the total user fees charged under
the hourly rate will be greater than the

current flat rate for inspection and
approval services.

To the extent that changes in user fees
alter operational costs, any entity that
utilizes APHIS services that are subject
to user fees would be affected by a rule
that changed those fees. The degree to
which an entity is affected depends on
its market power, or the ability to which
costs can be either absorbed or passed
on to its buyers. Without information on
either profit margins and operational
expenses of the affected entities, or the
supply responsiveness of the pet food
industry,?! the scale of potential
economic effects cannot be precisely
predicted.

However, we do not expect that the
proposed change in user fees would
significantly impact users. Even at
higher levels, the inspection fees
represent a very small portion of the
value of shipments from these facilities.
In 1997,2 dog and cat food
manufacturers 3 had an average total
annual value of shipments of $46.6
million, and even the smallest
operations (1 to 4 employees) had an
average total annual value of shipments
of nearly $700,000. Other animal food
manufacturers 4 had an average total
annual value of shipments of $12.7
million, with the smallest operations (1
to 4 employees) having an average total
annual value of shipments of $2.3
million. Renderers and other meat
byproduct processors ® had an average
total annual value of shipments of $10.7
million, with the smallest operations (1
to 4 employees) having an average total
annual value of shipments of nearly
$800,000. Those processors specifically
dealing with animal and marine feed
and fertilizer byproducts ® had an
average total annual value of shipments
of $16.2 million. Even if the proposed
hourly rate user fees were to triple the
inspection and approval costs of pet
food facilities, the fees charged to these
facilities would continue to be very
small compared to their revenues.

Because the EU and other countries
require U.S. facilities that process or
manufacture pet food ingredients or
products for export be inspected and

1The measurement of supply responsiveness
would provide information on the likely impact on
an entity’s activities due to changes in operating
costs.

2U.S. Census Bureau, 1997 Economic Census.
The 2002 Census is not yet available.

3North American Industry Classification System
(NAICS) code 311111, Dog & Cat Food
Manufacturing.

4NAICS code 311119, Other Animal Food
Manufacturing.

5NAICS code 311613, Rendering & Meat
Byproduct Processing.

6NAICS code 3116134, Animal & Marine Feed
and Fertilizer Byproducts.



40820

Federal Register/Vol. 68, No. 131/ Wednesday, July 9, 2003 /Proposed Rules

approved by APHIS in order for the pet
food to be imported into those
countries, those facilities directly
benefit from the inspections, as they are
a necessary element for exports of these
products to occur. In addition, using
hourly rates would allow the fee to be
tied directly to the amount of time
required to perform the service at a
given facility.

Impact on Small Entities

The Regulatory Flexibility Act
requires that agencies specifically
consider the economic effects of their
rules on small entities. The Small
Business Administration (SBA) has set
out criteria based on the North
American Industry Classification
System for determining which economic
entities meet the definition of a small
business. The entities potentially
affected by this proposed rule will be
U.S. manufacturers of pet food and pet
food ingredients intended for export.

Under the SBA’s criteria, an entity
engaged in the manufacture of pet food
or in rendering and meat byproduct
processing is considered to be a small
entity if it employs 500 or fewer
employees. In 1997, nearly 99 percent of
dog and cat food manufacturers would
have been considered small under this
criterion. Similarly, 100 percent of other
animal food manufacturers and
rendering and meat byproduct

small under this criterion. However,
because, as discussed above, the
inspection fees represent a very small
portion of the value of shipments from
these facilities, we expect that this
proposed change in user fees should
have a minimal impact on users,
whether small or large.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. If this proposed rule is
adopted: (1) All State and local laws and
regulations that are inconsistent with
this rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may

Paperwork Reduction Act

This proposed rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 130

Animals, Birds, Diagnostic reagents,
Exports, Imports, Poultry and poultry
products, Quarantine, Reporting and
recordkeeping requirements, Tests.

Accordingly, we propose to amend 9
CFR part 130 as follows:

PART 130—USER FEES

1. The authority citation for part 130
would continue to read as follows:

Authority: 5 U.S.C. 5542; 7 U.S.C. 1622
and 8301-8317; 21 U.S.C. 136 and 136a; 31
U.S.C. 3701, 3716, 3717, 3719, and 3720A; 7
CFR 2.22, 2.80, and 371.4.

§130.1 [Amended]

2. Section 130.1 would be amended
by removing the definitions for pet food
blending facility, pet food digest facility,
pet food manufacturing facility, pet food
rendering facility, and pet food spraying
and drying facility.

3.In §130.11, paragraph (a), the table
would be revised to read as follows:

§130.11 User fees for inspecting and
approving import/export facilities and
establishments.

processors would have been considered file suit in court challenging this rule. (a) * * =
Service Unit User fee
Embryo collection center inspection and approval (all inspections required during the year for facility ap- | per year ................. $380.00
proval).
Inspection for approval of biosecurity level three laboratories (all inspections related to inspection approving | per inspection ....... 977.00
the laboratory for handling one defined set of organisms or vectors).
Inspection for approval of slaughter establishment:
Initial approval (all inspections) per year 373.00
Renewal (Il INSPECHIONS) .....uiiiiiiiiie ittt ettt ettt e sbe e et et esbeeeans per year 323.00
Inspection of approved establishments, warehouses, and facilities under 9 CFR parts 94 through 96:
Approval (compliance agreement) (all inspections for first year of 3-year approval) .........ccccccveriiiiennn. peryear ................ 398.00
Renewed approval (all inspections for second and third years of 3-year approval) ..........cccocceeiieriiennnnnn. per year ................. 230.00

* * * * *

Done in Washington, DG, this 2nd day of
July 2003.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 03—-17332 Filed 7-8-03; 8:45 am]
BILLING CODE 3410-34-P

SMALL BUSINESS ADMINISTRATION
13 CFR Part 121

Small Business Size Standards;
Waiver of the Nonmanufacturer Rule

AGENCY: Small Business Administration.
ACTION: Notice of intent to terminate
waiver of the Nonmanufactuer Rule for
Small Arms Ammunition
Manufacturing.

SUMMARY: The U.S. Small Business
Administration (SBA) intends to
terminate the waivers of the
Nonmanufacturer Rule for Small Arms
Ammunition Manufacturing. SBA’s

intent to terminate the waivers of the
Nonmanufacturer Rule is based on our
recent discovery of small business
manufacturers for these classes of
products. Terminating these waivers
will require recipients of contracts set
aside for small or 8(a) businesses to
provide the products of small business
manufacturers or processor on such
contracts.

DATES: Comments must be received on
or before July 31, 2003.

ADDRESS COMMENTS TO: Edith Butler,
Program Analyst, U.S. Small Business
Administration, 409 3rd Street, SW
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Washington DC, 20416, Tel: (202) 619—
0422.

FOR FUTHER INFORMATION CONTACT: Edith
Butler, Program Analyst, (202) 619-0422
FAX (202) 205-7280.

SUPPLEMENTARY INFORMATION: Public
Law 100-656, enacted on November 15,
1988, incorporated into the Small
Business Act the previously existing
regulation that recipients of Federal
contracts set aside for small businesses
or SBA’s 8(a) Program must provide the
product of a small business
manufacturer or processor, if the
recipient is other than the actual
manufacturer or processor. This
requirement is commonly referred to as
the Nonmanufacturer Rule. The SBA
regulations imposing this requirement
are found at 13 CFR 121.406 (b). Section
303(h) of the law provides for waiver of
this requirement by SBA for any “class
of products” for which there are no
small business manufacturers or
processors in the Federal market.

To be considered available to
participate in the Federal market on
these classes of products, a small
business manufacturer must have
submitted a proposal for a contract
solicitation or received a contract from
the Federal government within the last
24 months. The SBA defines “class of
products” based on a six digit North
American Industry Classification
System (NAICS) and the four digit
Product and Service Code established
by the Federal Procurement Data
System.

SBA announced its decision to grant
the waiver of Small Arms Ammunition
Manufacturing, in the Federal Register
on August 2, 2002. It was recently
brought to SBA’s attention by a small
business manufacturer and SBA’s
Procurement Center Representatives
that a small business manufacturer
exists for items within this class of
products. For this reason, SBA intends
to terminate the waiver previously
granted for Small Arms Manufacturing,
identified under Product Service Code
(PSC) 1305 and North American
Industry Classification System (NAICS)
332992.

Based on the above information, this
notice proposes to terminate the class
waivers of the Nonmanufacturer Rule
for Small Arms Ammunition
Manufacturing, PSC 1305, NAICS
332992.

The public is invited to comment to
SBA on the proposed termination of the
waivers of the nonmanufacturer rule for
the class of products specified. All
comments by the public will be duly
considered by SBA in determining

whether to finalize its intent to
terminate these classes of products.

Linda G. Williams,

Associate Administrator for Government
Contracting.

[FR Doc. 03-17322 Filed 7—8—03; 8:45 am)]
BILLING CODE 8025-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2003—-NM-84—-AD]
RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-100, 747-100B, 747-100B
SUD, 747-200B, 747-200C, 747—-200F,
747-300, 747SP, and 747SR Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Boeing Model 747-100, 747—
100B, 747-100B SUD, 747-200B, 747—
200G, 747-200F, 747-300, 747SP, and
7478SR series airplanes. This proposal
would require a one-time inspection of
each emergency evacuation slide or
slide/raft to determine if a certain
discrepant hose assembly is installed,
and replacement of the hose assembly
with a new or serviceable assembly if
necessary. This action is necessary to
prevent the failure of an emergency
evacuation slide or slide/raft to fully
inflate during an emergency situation,
which could impede an evacuation and
result in injury to passengers or airplane
crewmembers. This action is intended
to address the identified unsafe
condition.

DATES: Comments must be received by
August 25, 2003.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2003—-NM-
84—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227—-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent

via fax or the Internet must contain
“Docket No. 2003—NM—-84—AD" in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
BFGoodrich Aircraft Evacuation
Systems, 3414 S. Fifth Street, Phoenix,
Arizona 85040. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Patrick Gillespie, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(425) 917-6429; fax (425) 917-6590.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

* Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
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statement is made: “Comments to
Docket Number 2003-NM-84—AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2003-NM-84—-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The FAA has received reports
indicating that, during a recent
emergency evacuation aboard a Boeing
Model 747—-200B series airplane, two of
the airplane’s emergency evacuation
slides did not fully inflate and were
unusable during the evacuation.
Investigation revealed that one of the
two slides failed to fully inflate because
one of the two inflation hoses for the
slide had fractured at the hose fitting.
(The cause of the other slide’s
underinflation has not been identified.)
Similar fractures of the slide inflation
hose at the swivel (lock) wire groove
have been reported on other Boeing
Model 747-100, 747—-100B, 747—100B
SUD, 747-200B, 747-200C, 747-200F,
747-300, 747SP, and 747SR series
airplanes. Fracture of an inflation hose
for an emergency evacuation slide could
result in failure of the emergency
evacuation slide or slide/raft to fully
inflate during an emergency situation,
which could impede an evacuation and
result in injury to passengers or airplane
crewmembers.

The discrepant inflation hose
assemblies were manufactured before
May 30, 1983, and installed on Boeing
Model 747-100, 747—-100B, 747—-100B
SUD, 747-200B, 747-200C, 747—-200F,
747-300, 747SP, and 747SR series
airplanes. As of May 30, 1983, the
manufacturer of the inflation hose
assembly began manufacturing modified
hose assemblies. As of that date, new
evacuation slides or slide/rafts were
shipped with the modified hose
assemblies. Therefore, Boeing Model
747-100, 747-100B, 747-100B SUD,
747-200B, 747-200C, 747—-200F, 747—
300, 747SP, and 747SR series airplanes
equipped with evacuation slides or
slide/rafts that may have inflation hose
assemblies manufactured before May 30,
1983, are subject to this proposed AD.

Explanation of Relevant Service
Information

We have reviewed and approved
BFGoodrich Service Bulletin 25-241,
dated September 30, 1991. That service
bulletin describes procedures for
inspecting the part number information

label on each inflation hose assembly on
each emergency evacuation slide or
slide/raft to determine the
manufacturing/test date of the inflation
hose assembly. For any hose assembly
with a manufacturing/test date before
May 30, 1983, the service bulletin
specifies to replace the inflation hose
assembly with a new or serviceable
(modified) hose assembly.
Accomplishment of the actions
specified in the service bulletin is
intended to adequately address the
identified unsafe condition.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require accomplishment of the actions
specified in the service bulletin
described previously, except as
discussed below.

Difference Between Proposed AD and
Service Bulletin

The service bulletin recommends that
the actions therein be accomplished “at
the next scheduled maintenance
action.” We find that such a non-
specific compliance time may not
ensure that the proposed actions are
accomplished in a timely manner. In
developing an appropriate compliance
time for this action, we considered the
safety implications, operators’ normal
maintenance schedules, and the
compliance time recommended by the
airplane manufacturer. In consideration
of these items, we have determined that
36 months represents an appropriate
interval of time wherein the proposed
actions can be accomplished during
scheduled maintenance intervals for the
majority of affected operators, and an
acceptable level of safety can be
maintained. This compliance time is
consistent with the recommendation of
the airplane manufacturer.

Changes to 14 CFR Part 39/Effect on the
Proposed AD

On July 10, 2002, the FAA issued a
new version of 14 CFR part 39 (67 FR
47997, July 22, 2002), which governs the
FAA'’s airworthiness directives system.
The regulation now includes material
that relates to altered products, special
flight permits, and alternative methods
of compliance (AMOCs). Because we
have now included this material in part
39, only the office authorized to approve
AMOC:s is identified in each individual
AD.

Explanation of Cost Impact

We have reviewed the figures we have
used over the past several years to
calculate AD costs to operators. To
account for various inflationary costs in
the airline industry, we find it necessary
to increase the labor rate used in these
calculations from $60 per work hour to
$65 per work hour. The cost impact
information, below, reflects this
increase in the specified hourly labor
rate.

Cost Impact

There are approximately 333
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
88 airplanes of U.S. registry would be
affected by this proposed AD.

It would take approximately 1 work
hour per airplane to accomplish the
proposed inspection, at an average labor
rate of $65 per work hour. Based on
these figures, the cost impact of the
proposed inspection on U.S. operators is
estimated to be $5,720, or $65 per
airplane.

Should an operator be required to
accomplish the replacement of a hose
assembly, it would take approximately
12 work hours per hose assembly, at an
average labor rate of $65 per work hour.
Required parts would cost between $795
and $1,169 per hose assembly. Based on
these figures, the cost impact of the
proposed replacement is estimated to be
between $1,575 and $1,949 per hose
assembly.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this proposed AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
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is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Boeing: Docket 2003-NM-84—AD.

Applicability: All Model 747-100, 747—
100B, 747-100B SUD, 747-200B, 747—-200C,
747-200F, 747-300, 747SP, and 747SR series
airplanes; certificated in any category; and
equipped with BFGoodrich slides or slide/
rafts having part number 7A1238—( )( ),
7A1239—( )( ), 7A1248—( )( ), 7A1261—(
)( ), 7A-1255—( )( ), 7A-1256—( )( ), or
7A-1257—( )( ), where “( )( )”
represents any dash number of those part
numbers.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the failure of an emergency
slide or slide/raft to fully inflate during an
emergency situation, which could impede an
evacuation and result in injury to passengers
or airplane crewmembers, accomplish the
following:

Inspection to Determine Manufacturing Date

(a) Within 36 months after the effective
date of this AD, perform a one-time
inspection of the part number information
label on each inflation hose assembly on each
emergency evacuation slide or slide/raft to
determine the manufacturing/test date of the
inflation hose assembly. Do this inspection
per BFGoodrich Service Bulletin 25-241,
dated September 30, 1991. If the
manufacturing/test date is May 30, 1983, or

later, no further action is required for that
inflation hose assembly.

Replacement of Inflation Hose Assembly

(b) For any inflation hose assembly having
a manufacturing/test date before May 30,
1983, or on which the manufacturing/test
date cannot be determined: Before further
flight, replace the subject inflation hose
assembly with a new or serviceable hose
assembly having a manufacturing/test date
on or after May 30, 1983, per BFGoodrich
Service Bulletin 25-241, dated September 30,
1991.

Parts Installation

(c) As of the effective date of this AD, no
person shall install an inflation hose
assembly having a manufacturing/test date
before May 30, 1983, or on which the
manufacturing/test date cannot be
determined, on an emergency evacuation
slide or slide/raft on any airplane.

Alternative Methods of Compliance

(d) In accordance with 14 CFR 39.19, the
Manager, Seattle Aircraft Certification Office
(ACO), FAA, is authorized to approve
alternative methods of compliance for this
AD.

Issued in Renton, Washington, on June 30,
2003.
Vi L. Lipski,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 03-17316 Filed 7—-8—03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003-NM-91-AD]

RIN 2120-AA64

Airworthiness Directives; Various

Boeing and McDonnell Douglas
Transport Category Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
revise an existing airworthiness
directive (AD), applicable to various
Boeing and McDonnell Douglas
transport category airplanes, that
currently requires revising the Airplane
Flight Manual (AFM) to advise the
flightcrew to don oxygen masks as a first
and immediate step when the cabin
altitude warning horn sounds. The
actions specified by that AD are
intended to prevent incapacitation of
the flightcrew due to lack of oxygen,
which could result in loss of control of
the airplane. This action would remove

certain requirements for certain
airplanes and revises the direction to
the flightcrew to don oxygen masks as
a first and immediate step when the
cabin altitude warning occurs, rather
than “when the cabin altitude warning
horn sounds.” This action is intended to
address the identified unsafe condition.
DATES: Comments must be received by
August 25, 2003.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2003—-NM—
91-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2003—-NM-91-AD" in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the FAA, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California.

FOR FURTHER INFORMATION CONTACT:
Boeing Airplane Models: Don Eiford,
Aerospace Engineer, Systems and
Equipment Branch, ANM-130S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 917-6465; fax (425) 917—6590.

McDonnell Douglas Airplane Models:
Joe Hashemi, Aerospace Engineer, Flight
Test Branch, ANM-160L, FAA, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California 90712—4137; telephone (562)
627-5380; fax (562) 627-5210.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
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proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

 Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2003—-NM—-91-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2003-NM-91-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

On January 24, 2003, the FAA issued
AD 2003-03-15, amendment 39-13039
(68 FR 4892, January 31, 2003),
applicable to various Boeing and
McDonnell Douglas transport category
airplanes, to require revising the
Airplane Flight Manual (AFM) to advise
the flightcrew to don oxygen masks as
a first and immediate step when the
cabin altitude warning horn sounds.
The requirements of that AD are
intended to prevent incapacitation of
the flightcrew due to lack of oxygen,
which could result in loss of control of
the airplane.

Actions Since Issuance of Existing Rule

Since the issuance of that AD, the
manufacturer has provided data to the
FAA substantiating that, for the
McDonnell Douglas airplanes specified
in AD 2003-15-03, the positive pressure
created with the “Emergency”” setting of

the oxygen masks during rapid
decompression events is unnecessary.
The “Emergency” setting of the oxygen
masks would require the flightcrew to
do pressure breathing, which makes it
difficult for the flightcrew to
communicate or concentrate.

In addition, the manufacturer also
requested that the words “If the cabin
altitude warning occurs” be used for the
McDonnell Douglas airplanes specified
in AD 2003-15-03 instead of the words
currently used, “If the cabin altitude
warning horn sounds.” The
manufacturer advised that not all
McDonnell Douglas airplanes specified
in AD 2003-15-03 are equipped with
cabin altitude warning horns.

Advising the flightcrew to don oxygen
masks as a first and immediate step
when the cabin altitude warning occurs
is necessary to prevent incapacitation of
the flightcrew due to lack of oxygen,
which could result in loss of control of
the airplane.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
revise AD 2003—03-15 to remove
reference to the word “Emergency”’
when specifying “Crew Oxygen Mask—
ON/100%,” for all the McDonnell
Douglas airplanes specified in that AD.

Additionally, the proposed AD would
revise AD 2003-03-15 to specify that,
for all McDonnell Douglas airplanes, the
words “If the cabin altitude warning
occurs” be used rather than the words,
“If the cabin altitude warning horn
sounds.”

Editorial Changes

An alternative method of compliance
(AMOC) was issued for AD 2003-03-15
on March 12, 2003, for certain
McDonnell Douglas airplanes. That
AMOC specified the wording ““for the
AD requirement for oxygen masks to be
immediately donned as the first crew
action in the event of a rapid
‘decompression.’”” However, Figures 4,
5, 6, and 8 in that AMOC specify the
wording “Cabin Altitude Warning or
Rapid Depressurization.” Although AD
2003-03-15 uses the wording
decompression in Figures 5, 6, and 7,
the FAA has changed that wording in
this NPRM to read ‘“‘depressurization”
for Figures 5, 6, and 7 of this proposed
rule. For the purposes of this AD, we
consider that there is no distinction
between the meaning of
depressurization and the meaning of
decompression. The FAA considers that
changing the wording in those Figures

will more clearly align with the
“pressurization” wording used in the
AMOC issued on March 12, 2003.
Additionally, such standardization of
the term ‘““pressurization” used in the
Figures specified for McDonnell
Douglas airplanes should assist
operators by clarifying the requirements
of this proposed AD.

Changes to 14 CFR Part 39/Effect on the
Proposed AD

On July 10, 2002, the FAA issued a
new version of 14 CFR part 39 (67 FR
47997, July 22, 2002), which governs the
FAA'’s airworthiness directives system.
The regulation now includes material
that relates to altered products, special
flight permits, and alternative methods
of compliance (AMOC). Because we
have now included this material in part
39, we no longer need to include it in
each individual AD. However, this
proposed AD identifies the office
authorized to issue AMOCs.

Cost Impact

There are approximately 6,956
airplanes (5,179 Boeing airplanes and
1,777 McDonnell Douglas airplanes) of
the affected design in the worldwide
fleet. The FAA estimates that 3,601
airplanes (2,392 Boeing airplanes and
1,209 McDonnell Douglas airplanes) of
U.S. registry would be affected by this
proposed AD, that it would take
approximately 1 work hour per airplane
to accomplish the proposed actions, and
that the average labor rate is $60 per
work hour. Based on these figures, the
cost impact of the proposed AD on U.S.
operators is estimated to be $216,060, or
$60 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted. The cost
impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
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would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-13039 (68 FR
4892, January 31, 2003), and by adding
a new airworthiness directive (AD), to
read as follows:

Transport Category Airplanes: Docket 2003—
NM-91-AD. Revises AD 2003-03-15,
Amendment 39-13039.

Applicability: The airplanes listed in Table
1 of this AD, certificated in any category:

TABLE 1.—AFFECTED AIRPLANE

TABLE 1.—AFFECTED AIRPLANE

MODELS MoDELS—Continued
me{ﬂ&?;%?l?rer Airplane model m ef;:LFf)elaa(:rt]Sr or Airplane model
Boeing. ......... 707 series airplanes. DC-9-32 airplanes.

720 series airp:anes. DC-9-32 (VC-9C) airplanes.
727 series airplanes. DC-9-32F airplanes.
737-100 series airplanes. DC-9-32F (CEQA, C-9B) air-
737-200 series airplanes. planes.
737-200C series airplanes. DC-9-33F airplanes.
737-300 series airplanes. DC-9-34 airplanes.
737-400 series airplanes. DC-9-34F airplanes.
737-500 series airplanes. DC-9-41airplanes.
747-100 series airplanes. DC-9-51 airplanes
— i irplanes. P e
747-100B series airplant DC-9-81 (MD-81) airplanes.
747-100B SUD series air- .
planes. DC-9-82 (MD-82) a!rplanes.
747-200B series airplanes. DC-9-83 (MD-83) airplanes.
747-200F series airplanes. DC_9_87, (MD-87) airplanes.
747-200C series airplanes. MD-88 alrplapes.
747-300 series airplanes. MD-90-30 airplanes.
747SR series airplanes. DC-10-10 airplanes.
747SP series airplanes. gg—ig—ig': 'alrlplanes.
—10-15 airplanes.
McDonnell DC-8-11 airplanes. DC-10-30 airplanes.
Douglas. DC-10-30F airplanes.

DC-8-12 airplanes.
DC-8-21 airplanes.
DC-8-31 airplanes.
DC-8-32 airplanes.
DC-8-33 airplanes.
DC-8-41 airplanes.
DC-8-42 airplanes.
DC-8-43 airplanes.
DC-8-51 airplanes.
DC-8-52 airplanes.
DC-8-53 airplanes.
DC-8F-54 airplanes.
DC-8-55 airplanes.
DC-8F-55 airplanes.
DC-8-61 airplanes.
DC-8-61F airplanes.
DC-8-62 airplanes.
DC-8-62F airplanes.
DC-8-63 airplanes.
DC-8-63F airplanes.
DC-8-71 airplanes.
DC-8-71F airplanes.
DC-8-72 airplanes.
DC—-8-72F airplanes.
DC-8-73 airplanes.
DC-8-73F airplanes.
DC-9-11 airplanes.
DC-9-12 airplanes.
DC-9-13 airplanes.
DC-9-14 airplanes.
DC-9-15 airplanes.
DC-9-15F airplanes.
DC-9-21 airplanes.
DC-9-31 airplanes.

TABLE 2.—AFM REVISIONS

DC-10-30F (KC-10A, KDC—
10) airplanes.

DC-10-40 airplanes.

DC-10-40F airplanes.

MD-10-10F airplanes.

MD-10-30F airplanes.

MD-11 airplanes.

MD-11F airplanes.

Compliance: Required as indicated, unless
accomplished previously.

To prevent incapacitation of the flightcrew
due to lack of oxygen, which could result in
loss of control of the airplane, accomplish the
following:

Revision to the Airplane Flight Manual

(a) Within 90 days after the effective date
of this AD: For the applicable airplane
models listed in the “For—"" column of Table
2 of this AD, revise the procedures regarding
donning oxygen masks in the event of rapid
depressurization, as contained in the
Emergency Procedures section of the FAA-
approved Airplane Flight Manual (AFM), by
replacing the text in the “Replace—"" column
of Table 2 of this AD with the information
in the applicable figure referenced in the
“With the Information In—" column of Table
2 of this AD. This may be accomplished by
recording the AD number of this AD on the
applicable figure and inserting it into the
AFM. Table 2 and Figures 1 through 9 follow:

For—

Replace—

With the Infor-
mation in—

Boeing Model 707, 720, and
727 series airplanes.

“RAPID DEPRESSURIZATION
Oxygen Masks & Regulators—ON, 100% ALL"

Figure 1 of this
AD.

Boeing Model 737-100,
—200, and —200C series
airplanes.

PRIMARY

“RAPID DEPRESSURIZATION (With airplane altitude above 14,000 feet M.S.L.)

Oxygen Masks & Regulators—ON, 100%"

Figure 2 of this
AD.
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TABLE 2.—AFM REVISIONS—Continued

For—

Replace—

With the Infor-
mation in—

Boeing Model 737-300,
737-400, 737-500, 747—
100, 747-100B, 747-100B
SUD, 747-200B, 747-
200F, 747-200C, 747-
300, 747SR, and 747SP
series airplanes.

RECALL

Oxygen Masks & Regulators—ON, 100%"

“RAPID DEPRESSURIZATION (With airplane altitude above 14,000 feet M.S.L.) ..c.cccecvveennenn.

Figure 3 of this
AD.

McDonnell Figure 5 of Doug-
las Model DC-9-11, DC-
9-12, DC-9-13, DC-9-
14, DC-9-15, DC-9-15F,
DC-9-21, DC-9-31, DC-
9-32, DC-9-32 (VC-9C),
DC-9-32F, DC-9-32F
(C-9A, C-9B), DC-9-33F,
DC-9-34, DC-9-34F,
DC-9-41, and DC-9-51
airplanes.

Phase | and I

“RAPID DECOMPRESSION/EMERGENCY DESCENT

Manual Pressurization Control
FULL FORWARD AND MANUALLY LOCKED
Note: Manual Pressurization control forces may be high, apply forces as required
Crew Oxygen Masks—ON”

Figure 5 of this
AD.

McDonnell Douglas Model
DC-9-81 (MD-81), DC—-
9-82 (MD-82), DC-9-83
(MD-83), DC-9-87 (MD—
87), MD—-88 airplanes.

Phase | and I

“RAPID DECOMPRESSION/EMERGENCY DESCENT

Manual Pressurization Control—FULL FORWARD AND MANUALLY LOCKED .......ccccccevveiinene
Note: Manual Pressurization control forces may be high, apply forces as required
Crew Oxygen Masks—ON/EMERGENCY/100%"

Figure 6 of this
AD.

McDonnell Douglas Model
MD-90-30 airplanes.

“RAPID DECOMPRESSION
OXY MASKS—ON/100%/EMERGENCY”

Figure 7 of this
AD.

McDonnell Douglas DC-10—-
10, DC-10-10F, DC-10-
15, DC-10-30, DC-10-
30F, DC-10-30F (KC-
10A, KDC-10), DC-10-
40, and DC-10-40F air-
planes.

“RAPID DEPRESSURIZATION/EMERGENCY DESCENT

L= ox || SEP PP AD.

Cabin OUTFLOW VALVE —VERIFY CLOSED (CLOSE ELECTRICALLY OR MANUALLY IF
NOT CLOSED)

Oxygen Masks —100% (if required)”

Figure 8 of this

McDonnell Douglas MD-10—
10F, MD-10-30F, MD-11,
and MD-11F airplanes.

Memory Item

“CABIN ALTITUDE

Outflow Valve—Verify Closed”

Figure 9 of this
AD.

Figure 1

For Boeing Model 707, 720, and 727 Series
Airplanes:

Insert the information in this figure into
the “Emergency Procedures” section of the
FAA-approved Airplane Flight Manual.
“CABIN ALTITUDE WARNING OR RAPID
DEPRESSURIZATION
If the cabin altitude warning horn sounds:

Oxygen Masks & ON, 100%, ALL”

Regulators.

The rest of the steps under this heading in
the AFM are unchanged.

Figure 2

For Boeing Model 737-100, =200, and -200C
Series Airplanes:

Insert the information in this figure into
the “Emergency Procedures” section of the
FAA-approved Airplane Flight Manual.
“CABIN ALTITUDE WARNING OR RAPID
DEPRESSURIZATION
If the cabin altitude warning horn sounds:
PRIMARY

Oxygen Masks & ON, 100%"”

Regulators.

The rest of the steps under this heading in
the AFM are unchanged.

Figure 3

For Boeing Model 737-300, 737-400, 737-
500, 747-100, 747-100B, 747-100B SUD,
747-200B, 747-200F, 747-200C, 747-300,
747SR, and 747SP Series Airplanes:

Insert the information in this figure into
the “Emergency Procedures” section of the
FAA-approved Airplane Flight Manual.

“CABIN ALTITUDE WARNING OR RAPID
DEPRESSURIZATION

If the cabin altitude warning horn sounds:
RECALL

Oxygen Masks &
Regulators.

ON, 100%”

The rest of the steps under this heading in
the AFM are unchanged.

Figure 4

For McDonnell Douglas Model DC-8-11, DC-
8-12, DC-8-21, DC-8-31, DC-8-32, DC-8-33,
DC-8-41, DC-8-42, DC-8-43, DC-8-51, DC~
8-52, DC-8-53, DC-8F-54, DC-8-55, DC-8F-
55, DC-8-61, DC-8-61F, DC-8-62, DC-8—
62F, DC-8-63, DC-8-63F, DC-8-71, DC-8—
71F, DC-8-72, DC-8-72F, DC-8-73, and DC-
8-73F Airplanes:

Insert the information in this figure into
the “Emergency Procedures” section of the
FAA-approved Airplane Flight Manual.
“CABIN ALTITUDE WARNING/RAPID
DEPRESSURIZATION
Phase I and II
If the cabin altitude warning occurs:

Crew oxygen mask & ON/100%”

The rest of the steps under this heading in
the AFM are unchanged.
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Figure 5

For McDonnell Douglas Model DC-9-11, DC-
9-12, DC-9-13, DC-9-14, DC-9-15, DC-9-
15F, DC-9-21, DC-9-31, DC-9-32, DC-9-32
(VC-9C), DC-9-32F, DC-9-32F (C-9A, C-9B),
DC-9-33F, DC-9-34, DC-9-34F, DC-9-41,
and DC-9-51 Airplanes:

Insert the information in this figure into
the “Emergency Procedures’ section of the
FAA-approved Airplane Flight Manual.

“CABIN ALTITUDE WARNING/RAPID

DEPRESSURIZATION/EMERGENCY

DESCENT

Phase I and IT

If a cabin altitude warning occurs:

ON/100%

FULL FORWARD
AND MANUALLY
LOCKED

Crew Oxygen Masks
Manual Pressuriza-
tion Control.

Note: Manual Pressurization control forces
may be high, apply forces as required.”

The rest of the steps under this heading in
the AFM are unchanged.

Figure 6

For McDonnell Douglas Model DC-9-81 (MD-
81), DC-9-82 (MD-82), DC-9-83 (MD-83),
DC-9-87 (MD-87), and MD-88 Airplanes:

Insert the information in this figure into
the “Emergency Procedures’ section of the
FAA-approved Airplane Flight Manual.

“CABIN ALTITUDE WARNING/RAPID

DEPRESSURIZATION/EMERGENCY

DESCENT

Phase I and II

If the cabin altitude warning occurs:

ON/100%

FULL FORWARD
AND MANUALLY
LOCKED

Crew Oxygen Mask ..
Manual Pressuriza-
tion Control.

Note: Manual Pressurization control forces
may be high, apply forces as required.”

The rest of the steps under this heading in
the AFM are unchanged.

Figure 7

For McDonnell Douglas MD-90-30 Airplanes:

Insert the information in this figure into
the “Emergency Procedures” section of the
FAA-approved Airplane Flight Manual.
“CABIN ALTITUDE WARNING OR RAPID
DEPRESSURIZATION
If the cabin altitude warning occurs:

OXY MASKS ........... ON/100%”

The rest of the steps under this heading in
the AFM are unchanged.

Figure 8

For McDonnell Douglas Model DC-10-10,
DC-10-10F, DC-10-15, DC-10-30, DC-10-
30F, DC-10-30F (KC-10A, KDC-10), DC-10-
40, and DC-10-40F Airplanes:

Insert the information in this figure into
the “Emergency Procedures” section of the
FAA-approved Airplane Flight Manual.

“CABIN ALTITUDE WARNING OR RAPID
DEPRESSURIZATION/EMERGENCY
DESCENT

Recall

If the cabin altitude warning occurs:

Oxygen Masks .......... ON/100%

Cabin

OUTFLOW VALVE .. VERIFY CLOSED
(CLOSE ELEC-
TRICALLY OR
MANUALLY IF

NOT CLOSED)”

The rest of the steps under this heading in
the AFM are unchanged.

Figure 9
For McDonnell Douglas Model MD-10-10F,

MD-10-30F, MD-11, and MD-11F Airplanes:

Insert the information in this figure into
the “Emergency Procedures” section of the
FAA-approved Airplane Flight Manual.
“CABIN ALTITUDE WARNING OR CABIN
ALTITUDE
If the cabin altitude warning occurs:

Memory Item
Oxygen Masks .......... ON/100%
Outflow Valve .......... Verify Closed”

The rest of the steps under this heading in
the AFM are unchanged.

Alternative Methods of Compliance

(b) In accordance with 14 CFR 39.19, the
Manager, Seattle Aircraft Certification Office
(ACO), FAA, or the Manager, Los Angeles
ACO, FAA, is authorized to approve
alternative methods of compliance for this
AD.

Issued in Renton, Washington, on July 1,
2003.
Vi L. Lipski,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 03—-17317 Filed 7-8-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2002-NM—-207-AD]
RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-100, —100B, —100B SUD,
—200B, —200C, —200F, —300, 747SR and
747SP Series Airplanes Equipped With
Pratt & Whitney JT9D Series Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Boeing transport category
airplanes listed above. This proposal

would require drilling witness holes
through the cowl skin at the cowl latch
locations in the left-hand side of the
cowl panel assembly of each engine.
This action is necessary to prevent
improper connection of the latch, which
could result in separation of a cowl
panel from the airplane. Such
separation could cause damage to the
airplane, consequent rapid
depressurization, and hazards to
persons or property on the ground. This
action is intended to address the
identified unsafe condition.

DATES: Comments must be received by
August 25, 2003.

ADDRESSES: Submit commen